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THE DOMESTIC CONSTITUTION.—CRIM. CON. 


Every observant man must have noticed the intimate connection ex- 
isting between the laws and the morals of a people. Where religion 
and a pure morality are seen to exert their distinctive influence, we 
may look for a corresponding religious and moral character in the con- 
stitution and laws of the State. This we see inevery nation. The 
laws of England are a true index to the religion and morality of the 
realm—so of France—and so of this country. Who that has ever 
made himself familiar with the institutions and laws of the early set- 
tlers of this country, has failed to discover in them the features of 
their religion and morality. The Puritan fathers were distinguished 
for their firmness in the support of a high-toned morality, and for 
their conscientiousness in the discharge of the duties of religion in its 
purity and simplicity ; and hence their rigorous enactments for the 
preservation of the public morals, and punishment of offenders against 
their provisions. Without exception, it is believed to be true, that the 
constitution and laws of a State, the world over, reflect more or less 
the moral and religious character of the people. Bad morals beget 
bad laws, and bad laws produce bad morals; and why should it be oth- 
erwise? Who make the laws of the State and give shape and direc- 
tion to its institutions? In this country, at least, the people through 
their representatives in legislature. It is, therefore, in accordance 
with the laws of the human mind, that the impress of a people’s mo- 
ral and religious character should be manifest in the policy of their 
laws, and the features of their government. 

No system of laws can be valuable, which in its operation fails to 
secure a healtful action in the body politic. Much depends on a 
prompt and judicious administration of the laws. However just and 
equitable these may be, and however conformable in their requisi- 
tions to strict morality they may be, if they are suffered to remain in 
the statute book, a dead letter, it cannot be that evil will not be the 
consequence. Penalties to punish violations of the law, never execu- 
ted, always invite transgression. 

The administration of the laws will always be easy or. difficult, . 
just in proportion to the degree of strictness or looseness of the public 
morals; and hence it is easy to see, that when the laws that are made) 
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to preserve the public morals are never enforced, the true cause lies 
in the laxity of that upright feeling which is the foundation of all good 
laws, and the principal agent of their enforcement. 

At the present day, of one thing there can be no question—that for 
some reason, those laws which bear most directly on the preservation 
of the good order and morals of the people, are enforced, if at all, with 
little energy and great reluctance. There are laws in our statute 
book against a multitude of things declared to be offences, and which 
are universally acknowledged by the virtuous to be contra bonos 
mores—and it is well known how far these statutes are obeyed. How 
far they can subserve their object—the good manners and morals of 
the people—while left to slumber on in the midnight darkness of the 
times, and whilst violators of their most salutary provisions are per- 
mitted to stalk boldly throughout all the varied circles of society— 
we leave the enlightened and virtuous part of the community to judge. 
Besides, should it happen that, notwithstanding the pulse of the pub- 
lic morals beats so feebly, a spasmodic action of the constituted au- 
thority should for a moment embolden a judge, and nerve him 
up to sentence an offender, yet it is a historical fact that such offen- 
ders cannot be punished in the manner prescribed by the laws, be- 
cause the arm of Executive clemency interposes, and palsies at a 
blow the whole strength of the Law! Old Roman, lend us thy lan- 
guage—our vernacular is too tame for the occasion—O tempora! O 
mores ! 

The family constitution and the domestic relations, are the founda- 
tions on which rest our social and civil institutions. This constitu- 
tion is ordained and established by our Creator to be of perpetual 
obligation. It is in harmony with all his other laws, and the diversified 
obligations and duties which have their origin in the relations of hus- 
band and wife, and parent and child. For the support of this funda- 
mental law and the integrity of these relations, are added the high 
sanctions of religion. The voice of nature and of God, alike utter 
the language of the seventh commandment. 

Elementary writers on law have not failed to perceive and ac- 
knowledge the paramount importance of the domestic relations, and 
that the primary and most important of these, is that of husband and 
wife. It has its foundation in nature, and is the only lawful relation 
by which Providence has permitted the continuance of the human race. 
In every age it has a propitious influence on the moral improvement 
and happiness of mankind. It is one of the chief foundations of social 
order. We may justly place to the credit of the institution of marriage, 
a great share of the blessings which flow from refinement of manners, 
theeducation of children, the sense of justice, and the cultivation of the 
liberal arts. [Kent's Com., Lec. 26.] Scarcely less important and in- 
teresting is the relation of parent and child, than that of husband and 
wife. Here is the fountain whence flow the feelings of parental love 
and filial affection. According to the language of Lord Coke, it is - 
‘‘ nature’s profession to assist, maintain, and console the child.” A 


father’s house ig always open to his children. The best feelings of 
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our nature establish and consecrate this asylum. Under the thou- 
sand pains and perils of human life, the home of the parents is to the 
children a sure refuge from evil, and a consolation in distress. In 
the intenseness, the lively touches, and unsubdued nature of parental 
affection, we discern the wisdom and goodness of the great author of 
our being, and Father of Mercies. [Kent’s Com., Lec. 29. 

It is to the sacredness of these relations of husband and wife, and 
parent and child, that we wish to direct attention, and to enlist, if 
possible, the activities of all good citizens and people in behalf of the 
enactment of laws that shall be a wall of defence around the hallow- 
ed shrines of home, and a flaming sword that shall guard the paradise 
of pure affections. Happy homes have been invaded, and the altars 
on which were offered the pure incense of love, have been cast down, 
and desolation of heart hath brooded over fallen hopes and happiness 
ruined. We wish to prevail on the legislators of the land to suffer 
no longer the destroyer of domestic happiness to go forth with un- 
bridled passions, unchecked by legal restraints. And how shall this 
be done, unless the friends of good morals and virtuous companion- 
ship shall send up their petitions to the halls of legislation! shall go 
forth bearing their memorials to the Throne of Power? 

And is there not, in the reason and philosophy of things, a necessity 
for sucha law? God has enstamped on all the works of his hands, 
in letters of light, the great truth that the family relations are sacred. 
He uttered it before the tribes of Israel, and wrote it on tables of ada- 
mant, asa rule of action for all nations tothe end of the world. All 
the precepts of the so called Teun Commandments, are founded upon 
reasons good and wise ia themselves considered, and in the nature of 
things right and proper. There is the same necessity and moral fit- 
ness in enacting laws against the violation of one commandment, as 
there is against the violation of another. Human legislation has been 
under the necessity of acknowledging its dependence upon that of the 
divine, in providing for the well-being of man in a state of society, 
and as owing allegiance to his Creator. Hear the divine law on 
which rests the superstructure of all good government, and which is 
the foundation of all true religion: Thou shalt have no other Gods 
before me; thou shalt not make unto thee any graven image, or any 
likeness of any thing that is in heaven above, or that is in the earth 
beneath, or that is in the water under the earth; thou shalt not bow 
down thyself to them nor serve them: for I the Lord thy God am a 
jealous God, visiting the iniquity of the fathers upon the children unto 
the third and fourth generation of them that hate me: and showing 
mercy unto thousands of them thatlove me, and keep my command- 
ments. Thou shalt not take the name of the Lord thy God in vain: 
for the Lord will not hold him guiltless that taketh his name in vain. 
Remember the Sabbath day to keep it holy: six days shalt thou la- 
bor and do all thy work: but the seventh day is the Sabbath of the 
Lord thy God: in it thou shalt not doany work, thou nor thy son, nor 
thy daughter, nor thy man servant, nor thy maid servant, nor thy 
cattle, nor the stranger that is within thy gates: for in six days the 
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Lord made heaven and earth, the sea and all that in them is, and 
rested the seventh day: wherefore the Lord blessed the Sabbath day 
and hallowed it. Honor thy father and thy mother; that thy days 
may be long upon the land which the Lord thy God giveth thee. 
- Thou shalt not kill. Tou sHatt Not coMMIT ADULTERY. Thou 
shalt not steal. Thou shalt not bear false witness against thy neigh- 
bor. Thou shalt not covet thy neighbor’s house, thou shalt not covet 
thy neighbor’s wife ; nor his man servant, nor his maid servant, nor 
his ox, nor his ass, nor any thing thatis thy neighbor’s. [Pent., Book 2, 
Chap. 20.] Examination will show that all the precepts of the fore- 
going statute of the Almighty, are made the basis of those laws of the 
land which protect the rights of property, of person, and of con- 
science ; and which preserve the integrity of all the relations in social 
and civillife. It willbe seen that saving so much thereof asdeclares thou 
shalt not commit adultery, this law has been incorporated with the sta- 
tutes of the State of New-York, in so many words or in its spirit. 
Observe a few of the parallelisms: Thou shalt not kill—see in the 
statute of the State the high penalty of death which awaits him that 
feloniously kills another. Thou shalt not steal—see imprisonment and 
hard labor decreed against him who is guilty of larceny. Thou shalt 
not bear false witness against thy neighbor—see him who perjures his 
soul doomed to the felon’s home. Belief in the existence of a Supreme 
Being is a necessary qualification for a witness—he shall have before 
him no other God than that of the Bible—the Sabbath-day is guarded 
with pena] enactments—the books are full of provisions for the sup- 
port, &c., of parents—and lastly, he whose covetousness gains the 
ascendency, and breaks out into overt acts, may unexpectedly find 
himself in the category of misdemeanors. 

What citizen will withhold his signature to a petition to the legis- 
lature, for the passage of a law which shall be a transcript of the law of 
God? This is all that is required of that body, and it would seem 
that no member thereof could object to so reasonable a requirement. 
What good reason can be assigned by honorable legislators of the 
State of New-York against providing a law for the preservation of 
public morals—for the punishment of the adulterer and the seducer 
—yet remains to be seen. Such a thing has been done in other 
States, and it is our impression, without reference to the statutes 
themselves of those States, that in all New-England, i ts made a 
crime, and as such, highly penal, to violate the seventh section of the 
Divine law above quoted :—there adultery and its kindred deeds are 
made crimes; and the guilty violator of law, human and divine, may 
not defy with impunity the restraints cast about the domestic consti- 
tution, as he may do inthis State. Here, neither adultery nor seduc- 
tion are regarded as criminal acts, nor do the perpetrators subject 
themselves to the infliction of any penalties, as violators of the peace 
of society. The injured husband or parent can obtain no redress but 
a verdict of damages, to be paid as otherdamages are paid. To say 
nothing more of the laws already enacted in support of the public 
morals, nor of the difficulty of enforcing them, it would seem that 
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such a law should be placed upon the pages of the statute book, al- 
beit the state of morals is such as we have seen, and it might remain 
useless fur want of ability to enforce its penalties. It is true, that it is 
disreputable here for a person to be the subject of an application for 
a divorce a vinculo matrimonii, because such a release from the bonds 
of marriage, will be granted only for the reason that the party is 
guilty of adultery ; but such a party is not deemed guilty of a crime, 
and he may go abroad, again to enact his deeds of wickedness. It 
is also true, that an action will lie at the suit of a husband for damages 
in dollars and cents ! for criminal (why not make it soin fact by law ?) 
connection with the wife, founded on a fiction of the law, and deno- 
minated per quod consortium amisit ; but can money heal the wounds 
thus inflicted? Whathusband would not be ready to spurn the ver- 
dict and the adulterer together, and rebuke both him and the law, 
with the declaration, ‘thy money perish with thee !” as was rebuked 
the vile sorcerer of old? It is true, likewise, that an action is given 
to the father, for the damages which the law implies he has sustained 
by the loss of the service of the daughter, consequent upon the crim. 
con. complained of—and such action has accordingly been styled in 
the law, per quod servitium amisit. How preposterous to think that 
an injury, so deep as comes of the conduct of one who has disregard- 
ed the spirit and letter of the command, “thou shalt not commit adul- 
tery,” can be recompensed by the payment of silver and gold ? 

We admit that verdicts do sometimes in such cases, have a salu- 
tary influence in the community; but they furnish an inadequate 
remedy for so great a wrong. The public morals demand a more 
efficient remedy; a stronger bulwark against this giant evil. The 
law of God should be incorporated with the criminal code, with pro- 
visions and penalties annexed, that shall secure to the rapacious 
wrong-doer, a due measure of condign punishment. Hence it is we 
derive our conviction, that by every principle of public policy as well 
as by the higher considerations of moral obligation which rests on 
every man, called in the providence of God to participate in the 
government of a people—it is incumbent on legislature to aid in the 
support and enforcement of all the Divine Laws of the Decalogue. 

The English Common Law Courts, in the time of Sir William 
Blackstone, had no greater power over the offence spoken of than any 
of our courts, and were placed on the-same footing as our own are 
at the present day. In commenting on public wrongs, and giving 
reasons why the offence under consideration was treated in his days 
with so much tenderness and lenity, and only ranked among private 
injuries, that writer remarks: The last offence which I shall men- 
tion, more immediately against Religion and Morality, and cogniza- 
ble by the temporal courts, is that of open and notorious lewdness ; 
either by frequenting houses of ill-fame, which is an indictable offence, 

#6r by some grossly scandalous and public indecency, for which the 
punishment is by fine and imprisonment. In the year 1650, when 
the ruling powers found it for their interest to put on the semblance 
of a very extraordinary strictness and purity of morals, not only | 
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incest and wilful adultery were made capital crimes; but also the 
repeated act of keeping a brothel, or committing fornication, were 
(upon a second conviction) made felony without the benefit of clergy. 
But at the Restoration, when men from an abhorrence of the hypocrisy 
of the late times fell into a contrary extreme of licentiousness, it was 
not thought proper to renew a law of such unfashionable rigor. And 
these offences have been ever since left to the feeble coercion of the 
Spiritual Court, according to the rules of the canon law; a law which 
has treated the offence of incontinence, nay, even adultery itself, with 
a great degree of tenderness and lenity; owing, perhaps, to the 
celibacy of its first compilers. The temporal courts take no cogni- 
zance of the crime of adultery, otherwise than as a private injury. 
(4 Black. Com. 64.) We here see that in England, what was a high 
crime and punishable with death, came to be of so little public con- 
sideration, at to dwindle down from the high eminence of “ public 
wrongs,” into the insignificance of a petty private injury, no longer 
to be classed even among misdemeanors, much less found in the 
nomenclature of crimes; an injury to be redressed or not, according 
as the individual injured had the disposition and means to resort to 
the civil tribunals. For ourselves we say, give us rather the hypocrisy 
(a prelatical misnomer of the learned commentator) of the times of 
Cromwell, than the licenttousness of those of Charles, if such must be 
their effect on the morals of the people and the laws of the land. 
We see also why a court governed by the canons of the Roman Law, 
would not very far contribute to the public morals, when it is remem- 
bered how that code stood related to the cloister, the monastery and 
the Vatican. We know how well Rome is fitted for giving laws to 
punish breaches of the Seventh Commandment! We venture the 
remark, that the law in the State of New-York, in general and in 
articular, in relation to the subject under consideration, is not a whit 
in advance of that which has come to us through the civilians, and 
which has groped its way through the darkness of the Middle Ages. 
The violation of the family relations and covenant strikes a blow 
at the foundation of society.—The interests involved in this institu- 
tion are such as no money can purchase, and if destroyed, such as no 
amount of it can repair. The peace and affection of the parents; 
the purity and honorable birthright of the children; the pure society 
existing between brothers and sisters; the great object of mutual 
support and education in useful knowledge and virtue, secured by 
the institution; the ties of kindred and home, constituting the invinci- 
ble bonds of patriotism—all these are of value beyond all riches. 
Their violation can never be atoned for by pecuniary damages. The 
rights of property, sacred as they are, are subordinate to these. 
They stand dearer than liberty, and next to life itself. Why then, 
should not he be considered a criminal by the law of the land, who 

sets those great relations and interests at naught? 

H. D. 
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FIRE CAUSED BY A RAILWAY ENGINE. 


A very important trial recently took place before Lord Chief Justice 
Wilde, at Norwich, in England, in an action for compensation for in- 
juries to a barn, stables and granary, by the burning cinders and coke 
projected from an engine passing on the Norfolk railway. The evi- 
dence was conflicting as to the cause of the fire, and the degree of 
care and attention used by the company’s servants. 

The Chief Justice summed up the evidence to the jury, who (he ' 
said) were to decide, first, whether the fire had been occasioned b 
the projection of hot cinders from the engine of the defendants ; and, 
if so, whether such a state of things resulted from the negligent omis- 
sion of such reasonable precautions as were in their reach? If the 
plaintiff should satisfy them on the first of these questions as to the 
cause of the fire, it would become the duty of the defendants to show 
that they had not been guilty of negligence. On that point they had 
the evidence of scientific men on both sides. On the part of the 
plaintiff, Professor Fairey had pointed out various means by which 
the emission of such dangerous projectiles might be checked ; and 
those means had been combatted by the witnesses of the defendants, 
on the grounds of expense, trouble and inconvenience. Now, no mat- 
ter what the trouble, expense and inconvenience might be to a rail- 
way, they were bound to resort to all reasonable precautions to ob- 
viate the risk of damaging life and property along their line; and if, 
after due caution and notice, they omitted to do so, they would be 
guilty of negligence, and would be liable in the event of damage done 
by their engines. In this case it did not appear that the defendants 
had adopted any expedients whatever to check the emission of fixe, 
though the tenant of this farm had drawn their attention to the fact 
that the grass had frequently been set on fire near his house and farm- 
yard; and it would be for the jury to say whether the means pointed 
out were or were not of such a reasonable nature as to call for their 
adoption. 

The jury deliberated twenty minutes, and returned a verdict for 
the plaintiff, expressing it to be their opinion that the defendants had 
been guilty of negligence. 








New-Dork Superior Gourt. 
[October General Term, 1849.] 


Before DUER, MASON and CAMPBELL, Justices. 
Tuomas Puatt v. Joun T. GILcHRIST AND OTHERS. 


The court will not stay the proceedings in a suit to foreclose a mortgage given for conside- 
ration money, on the ground that a suit has been brought to recover possession of the mort- 
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gaged premises by a third party claiming under an adverse title. If is only after eviction, 
where the.premises have been conveyed with warranty, that the court will interfere, and 
that, in order to prevent circuity of action. 


Tne facts of the case sufficiently appear in the opinion of the court. 


C. J. De Witt, for plaintiff. 
D. Marvin, for defendant. 


Mason, J.—This is a suit to foreclose a mortgage. The mort- 
gaged premises were conveyed with warranty by the plaintiff to the 
defendant Gilchrist, and the mortgage in question given back to se- 
cure a portion of the consideration money. Gilchrist afterwards con- 
veyed the premises, with warranty and subject to the mortgage, to the 
defendant, Graham, who is in possession, and who alone defends this 
suit. It appears from her answer that a suit has been brought in the 
Supreme Court in Equity by certain persons claiming the mortgaged 
premises by a title paramount to that of the plaintiff, and that this 
suit is still pending and undetermined, and she insists that the plain- 
tiff ought not to be permitted to prosecute this suit to a foreclosure and 
sale until the before mentioned suit in equity shall be finally deter- 
mined. 

The cause was brought toa hearing on bill and answer of the de- 
fendant, Graham. 

The question presented for decision is, whether a suit to collect un- 
paid purchase money secured by bondand mortgage, will be enjoin- 
ed and restrained by reason of proceedings having been commenced 
by a third party to recover the premises under an adverse title. 

It may be useful to see, in the first place, how this question stands 
upon authority. 

The earliest case in this state is that of Bumpus v. Platner, decided 
by Chancellor Kent, in 1814, and reported in 1 Johns. C. R. 213. 
That was a bill filed to enjoin the defendant from foreclosing a pur- 
chase money mortgage, on the ground that the grantor had no title, 
and that the consideration of the mortgage had therefore failed. He 
had conveyed with warranty, and no suit had been brought by any 

erson claiming by title paramount. The chancellor remarked that 
it was said to be very difficult to extract from the books what the rule 
of equity is upon this point of failure of consideration after the agree- 
ment is executed, but that it might be safely said that there is no 
cause of relief on this ground, when possession has passed and continued 
without any eviction at law under a paramount title—and that it would 
be without precedent, and dangerous in principle, to arrest and bar 
the recovery of the debt while the purchaser is still in possession un- 
der the purchase deed, and there has been no eviction at law. 

This same question came up before him again in the case of Abbott 
v. Allen, in August, 1817, (2 J. C. R.519.) That, too, was a bill for 
relief against a bond and mortgage given for the consideration money 





THE NEW-YORK LEGAL OBSERVER: 


N. Y. Superior Court.—Platt v. Gilchrist and others. 








of the mortgaged premises, on the ground that the title to the land 
was bad, or at least questionable, so that the plaintiff could not raise 
money on the security of the land, or sell it. No suit, however, had 
been brought for the recovery of the premises. The chancellor there 
said, “if there be no fraud in the case, the purchaser must resort to 
his covenants, if he apprehends a failure or defect of title, and wishes 
relief before eviction.” And again: “If there be no fraud, and no 
covenants taken to secure the title, the purchaser has no remedy for 
his money, even on a failure of title. This is the settled rule at law, 
and I apprehend that the same prevails in equity.” ‘“ I knowofnocase 
in which this court has relieved the purchaser where there was no 
fraud and no eviction. All the cases that I have looked into, proceed 
on the ground of a failure of the title duly ascertained.” 

This would seem to be decisive, and yet in this same case he re- 
marks, “that it would lead to great inconvenience, and perhaps 
abuse, if a purchaser in the actual enjoyment of land, and when no 
third person asserts, or takes any measures to assert, a hostile claim; can 
be permitted, on a suggestion of a. defect or failure of title; and on the 
principle of gui a timet, to stop the payment of the purchase money 
and all proceedings to recover it.’’ This language certainly favors 
the idea that such permission might perhaps be granted to a pur- 
chaser, if a third person should actually assert, or even take mea- 
sures to assert, a hostile claim: And accordingly we find, that 
about a fortnight afterwards, in the case of Johnson v. Gere, (2 J 
C. R. 546,) the same learned chancellor carried out the idea, and 
granted an injunction to stay proceedings on a bond and mortgage 
given for purchase money on the express ground that an ejectment 
suit had been commenced to recover the mortgaged premises by a 
third party,claiming undera a title. “ ‘The defendant,” said 
he, “is entitled, and it will be his duty to defend the ejectment 
suit, ard until that suit is disposed of, he ought not to recover the 
remaining money due on the bond.” The premises had been con- 
veyed with warranty: This decision, it is true, was on an ex parte 
application, and it does not appear what was the further disposition 
of the case; but it was given so soon after the elaborate opinion 
in Abbott v. Allen, that he miust be considered as intending to qualify 
and restrict the general expressions it contained, and as meaning to 
éxtend the interference of the court to a case like the present. In the 
case of Leggett v. McCarthy, (3 Edwards’ Ch. R: 126,) Vice-Chan- 
cellor McCoun says, “ until the defendant has been evicted, or an 
action to deprive ham of the possession has been commenced, as in Johnson 
v. Gere, the court of chancery will not interfere to stay proceedings 
on his bond and mortgage ; and later still, Mr. Justice Bronson, in 
the case of Edwards v. Bodine, (26 Wend. 114,) says, in reference 
to the case then before the court, ‘if there was a serious question 
about the title; anda suit had been actually commenced to recover a 
portion of the land, chancery might enjoin the respondents from pro- 
ceeding at law tocollect the whole amount of the mortgage debt until 
the title had been tried, and in such a case, where proceedings 
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to collect the mortgage debt are commenced in chancery, that court 
might, perhaps, stay the foreclosure until there had been a trial at 
. Jaw ; and he cites the case of Johnson v. Gere, in support of his po- 
sition. In two cases in New-Jersey also, cited by the counsel on the 
argument, Shannon v. Marselis, (Saxton’s R. 425,) and Van Waggoner v. 
McEwen, (1 Green’s Ch. R. 412,) the case of Johnson v. Gere is men- 
tioned by the court with approbation. It is to be observed, however, 
that in none of these cases did the precise point in Johnson v. Gere, 
arise, and consequently the observations of the various judges, al- 
though entitled to high respect as proceeding from learned and expe- 
rienced jurists, have not the weight of authority. 

On the other hand, the broad proposition laid down by Chancellor 
Kent, in Bumpus v. Platner, and repeated by him, after a minute and 
careful examination, in Abbott v. Allen, to wit, that in the absence of 
fraud no relief will be granted in this court, against the collection of 
a bond and mortgage for purchase money, where possession has pass- 
ed and continued, without an eviction at law, under a paramount title, 
has been repeatedly sanctioned and confirmed in the courts of this 
state. See particularly Chesterman v. Gardner, (5 J. C.R.29 ;) Bates 
v. Delavan, (5 Paige, 300 ;) Denston v. Morris, (2 Edw. Ch. R. 37 5) 
Legget v. McCarthy, (3 lb. 124 ;) Withers v. Morrell, (3 1b. 560.) 

One other case in this state remains to be noticed. That of Banks 
v. Walker, (2 Sandford’s Ch. R. 344.) That was a bill to foreclose 
a mortgage given by the defendant to the plaintiff’s testatrix to secure 
a portion of the consideration money. One branch of the defence 
was, that an action of ejectment had been commenced by a person 
claiming by a title paramount to that under which the defendant 
held, and that the suits were at issue and pending when the bill was 
filed. The only difference between that case and the present is, that 
the purchaser in that case had taken no covenants to secure the title. 
But the decision was not put on that ground; on the contrary, the 
court held that it could make no difference whether there were cove- 
nants or not. The learned vice-chancellor examined the various 
cases on the subject, and came to the conclusion that there was no 
authority upon which he could sustain the defence, and that there 
was authority against it which was conclusive upon him. To which 
it may be added, that Chancellor Kent, in the last edition of his 
Commentaries, (vol. 2, p. 473,) lays down the rule as he had done in 
Bumpus v. Platner and Abbott v. Allen, and refers not only to them 
but to Banks v. Walker, as authority, while he takes no notice of John- 
son Vv. Gere. 

The only English case we have met with bearing directly on this 
point, is that of Thomas v. Powell, before Lord Rosslyn, in 1794, (2 
Cox’s Ch. Cas. 394.) In that case the real estate of a testator had 
been sold for the payment of his debts. A purchaser of one of the 
estates, to the amount of £14,000 and upwards, had entered into pos- 
session, approved of the title, and accepted a conveyance. He had 
paid the purchase money into court, under the common order that it 
should not be paid out without notice to him. An application being 
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made to the court for an order to apply this purchase money to. the 
payment of the testator’s debts, the purchaser opposed it, on the 
ground that the tenants of the estate had been served with a 
writ of right, at the suit of a person who claimed the whole 
estate under an adverse title, and he insisted that the money ought 
not to be paid out of court during the pendency of the suit by which 
he might be evicted ; that the court would at any time stop it for 
the purpose of doing justice to the purchaser. To thisit was replied, 
that though the purchaser would not be compelled to take a doubtful 
title, yet after the title had been accepted and the conveyance execu- 
ted, the transaction was complete, and the court could not impound the 
money on any apprehension of the purchaser ; but ifhe were actuall 
evicted he must resort to the covenants in his deed. The LordChan- 
cellor, after some days’ consideration, said, the court having given 
the purchaser possession, and a conveyance under a title which he 
himself kad approved, had done all it could for the purchaser, who 
could not be heard at that stage of the business to object to the appli- 
cation of the purchase money. 

The principle of this case is in entire accordance with that of 
Banks v. Walker, while the facts are much stronger in favor of the pur- 
chaser than in that case, or in the case now before the court. 

The ground on which the interference of the court is claimed in 
cases of this sort, after eviction, is, that it is manifestly unjust to com- 
pel a man by process of law to pay for that of which the law has de- 
prived him. Whether the court will interfere, even in such cases, 
where the purchaser has taken no covenants for title, does not appear 
to be clearly settled, though the weight of authority seems to be against 
such interference. Bates v. Delavan, (5 Paige, 300.) And it would 
certainly seem to be contrary to established principles. Courts of 
equity do not make new contracts for parties, or relieve them from the 
effects of those which they have fairly and deliberately made. They 
will interfere in cases of fraud, of accident or mistake, but then it is 
on the ground either that there was no valid contract, or that the con- 
tract actually made by reason of accident or mistake is different from 
the real intentions of the parties. In the one case they declare the cons 
tract absolutely void, in the other, they make it what the parties ori- 
ginally intended it to be, if it can possibly be carried into effect ac- 
cording to their intent. But they never introduce a new stipulation 
into the agreement, and especially one which the parties themselves 
might have introduced had they thought proper. A striking illustra- 
tion of this doctrine is to be found in the refusal to interfere in the case 
of an express covenant to pay rent, after thep remises, in considera- 
tion of which the rent is agreed to be paid, have been destroyed by 
fire. It is well settled that a tenant can have no relief in such a case 
—that a court of equity is bound to put the same construction on such 
a covenant, and to give it the same effect that a court of law would 
do. 

In the ordinary case of a sale of land, the possibility that the title 
may fail, is a consideration that enters into the views of both purcha- 
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ser and seller.. If the purchaser does not wish to assume the risk of the 
title, he protects himself by covenants. Ifheassumes the risk, he accepts 
the deed without covenants, and receives his equivalent in the diminu- 
tion ofthe price. When the very thing occurs, the hazard of which he 
has taken upon himself, and for which he has received an equivalent, 
it would be any thing but equitable to restrain the collection of the un- 

aid purchase money. It would be throwing upon the seller the very loss 
which he had declined to assume, and be making him, contrary to the 
intention of the parties, the guarantor of the title, at least to the extent 
of the sum due. See Gouvernor v. Elmendorf, (5 J. C. R. 79.) 

Where there are covenants for title, however, courts of equity inter- 
fere upon another principle, viz., to prevent circuity of action. In- 
deed, it would seem that in such cases a total failure of considera-: 
tion, even in law, might, upon same principle, after eviction, be plead- 
ed in bar to a suit to recover the consideration money. T'allmage v. 
Wallis, (25 Wend. 107, 116.) 

If these views are correct, a court of equity ought not in any case 
to restrain the collection of unpaid purchase money before eviction ; 
not where there are nocovenants for the title, because relief could not 
be granted, even if eviction had taken place; nor where there are 
covenants, because the principle on which alone the court is justified 
in interfering does not apply until after eviction. . 

Phere is also this further objection, which has been already allud- 
ed to. It would be varying in an important particular the contract of 
the parties. The purchaser in this case promised to pay the purchase 
money at stipulated periods, and the seller covenanted, that if at any 
time the title should fail, and the purchaser be evicted by a para- 
mount title, he would refund the purchase money withinterest. The 
possibility that the title might fail, and the purchaser be evicted, was 
in the minds of the parties. They might also have provided, that in 
case of a claim being made by title paramount beforeactual payment 
of the consideration money, the right of the vendor to call for its pay- 
ment should be suspended. But this they have not thought proper 
to do, and this court can with no more propriety add such a clause 
to the contract, and suspend the collection of the purchase money, 
than it can suspend the collection of rent expressly covenanted to be 
paid, upon the destruction of the buildings, where the parties have 

not themselves provided against it. 

The court, moreover, if it interfere at all, must do so upon the 
simple fact of a claim having been made by suit, without reference at 
all to the character of the claim. 

This court cannot try the title. Nor can it speculate upon the pro- 
babilities of the result ofa suit, and grant or refuse retief according tq 
a crude notion it might entertain as to the validity or invalidity of the 
adverse title. It is easy to see how dangerous the adoption of such 
a principle would be—what a temptation it would hold out to the 
bringing of actions by collusion in order to stay foreclosures, and how 
greatly it would affect the value of mortgage securities of this cha: 
Facter, ‘ 
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This decision may operate severely on the defendant in this case, 
and especially if the adverse claim shall turn out to be well founded ; 
but a contrary decision would operate with severity on the plaintiff, 
if the title shall prove good. He is, moreover, only pursuing his legal 
remedy for a debt admitted to be due, while the defendant has all the 

rotection for which she stipulated in the event of the title proving 
defective. She bas the covenants of the defendant, Gilchrist, who 
is, as she states in her answer, abundantly responsible ; and she would 
also be entitled, in case of eviction, to the benefit of the covenants 
of the plaintiff contained in his deed to Gilchrist. 

We feel bound to say, that neither upon principle nor authority 
can we interfere to stay the plaintiff’s proceedings in this case. 

He is entitled to the usual decree for foreclosure and sale. 


[Special Term.] 


Before Mr. Justice MASON. 


JoHN Fiorence, Jun., v. SrePpHEN Bares. 


On a motion to show cause why an injunction should not issue, the defendant may read in opr 
position to the motion, the affidavits of third persons, although he has put in his answer de- 
nying the whole merits of the complaint. The answer in such case is only used as an affi- 
davit. 

The rule adopted in Maryland, and some other states, that on a motion to dissolve an injunction, 
if the equity of the case made by the bill is not denied, but new matter is set up in avoid- 
ance which is a complete defence to the action, the court cannot regard such new mutter, 
but must continue the injunction to the hearing. has not been adopted in this state. 

It is also contrary tothe practice in England, where a defendant is entitled to a dissolution 
of the injunction as a matter of course, upon the allowance of a plea to the whole bill. 

The court will, however, permit the plaintiff to put in affidavits in reply to such new matter. 

Sec. 226 of the Code does not conflict with the allowance in this case of affidavits in reply on 
behalf of the plaintiff. Upon an application to dissolve an injunction on the answer of the 
defendant, such new matter not responsive to the complaint, should, perhaps, be considered 
as an affidavit merely, within the meaning of this section. 


Tue facts of this case are sufficiently stated in the opinion, 
Grim, for the plaintiff. 
J. T. Brady and John Graham, for defendants. 


Mason, J.—The plaintiff in this case brought his complaint for an 
injunction, to restrain the defendant from darkening his windows by 
the erection of a building, and also from selling liquor on his premises, 
contrary to the covenants contained in an agreement made between 
the defendant and the assignor of the plaintitf: 

An ex parte application having been made to a judge at chambers, 
upon the matters stated in the complaint, he directed notice to be given 
to the defendant to show cause why the injunction prayed for should 
not issue, and granted a temporary injunction in the mean time. 
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The defendant on the return of the order showed cause, by his an- 
swer to the complaint, duly verified, and also by the affidavits of seve- 
ral persons in support of the answer, and the motion has been argued 
at length by the respective counsel. The questions raised on the ar- 
gument were principally those of practice, some of which have never 
been, as far as I can discover, settled in this state. 

The plaintiff’s counsel in the first place, objected to any affidavits 
being read in support of the answer. That objection, however, is 
overruled by the case of the Village of Seneca Falls v. Matthews, (10 
Paige, 504,) in which the Chancellor expressly held, that ina case like 
the present, upon an order to show cause why a preliminary injunc- 
tion should not be granted, whether a temporary injunction is or is not 
allowed in the mean time, the defendant has a perfect right to intro- 
duce his own or any other affidavits for the purpose of showing that 
the injunction should not be granted as asked for, and that he may 
use such affidavits in a case of that kind, although he had put in his 
answer, denying the whole equity of the bill, or has neglected to an- 
ewer the bill fully, so that his answer may be excepted to for insuffi- 
ciency ; for the answer, he adds, in such a case is only used as an af- 
fidavit on the part of the defendant, in opposition to the complainant’s 
application. 

The plaintiff’s counsel next insisted that he was entitled to the in- 
junction, because the facts on which the equity of the bill rests were 
not denied by the answer, and contended that on this motion the 
court could not regard matter in avoidance, set up in the answer and 
supported by the affidavits, however conclusive such matter might 
be against the plaintiff’s right, but the defendant must continue under 
injunction until the hearing. And the cases cited by the counsel from 
Maryland, certainly support the proposition. In the Bellona Company’s 
case, (3 Bland Ch. R. 442—445,) it is stated by the Chancellor, to be 
‘a well established rule, that on a motion to dissolve an injunction, the 
defendant can only ask for a dissolution, upon so much of his answer 
as is properly responsive to the bill, no new matter in avoidance mak- 
ing its appearance for the first time, can in this stage of the cause be 
allowed to form any part of the defendant’s motion for a dissolution. 
It is a direct and responsive denial of ihe facts composing that case, 
on which the plaintiff’s equity rests, which alone can entitle the de- 
fendant.” The same doctrine is held in other cases reported in the 
Maryland reports, and also in Lindsey v. Etheridge, (1 Dev. & Bat- 
tles, 38.) With all due respect to these authorities, I confess myself 
so dull as not to see the force of their distinction. If a defendant in 
answer to a bill asking for an injunction against the violation of a 
covenant alleged to have been entered into by him, should deny that 
he executed the covenant, the injunction according to these cases 
would not be granted, or if granted, would be dissolved. If, however, 
he should admit that the covenant had been made, but should set up 
a release by the plaintiff, so that it was no longer in existence, the in- 
junction must be granted, or if granted, continued til a final decree, 
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What greater potency or virtue there is in an oath denying an allega- 
tion, than in an oath confessing and avoiding it, I cannot divine. 

Such a doctrine has never, I believe, been held in this state. There 
is indeed a dictum to that effect by Chancellor Kent, in Minturn v. 
Seymour, (4 J. C. R.499,) in which that eminent judge says of the an- 
swer in that case, that it endeavored to strengthen the defendant’s 
case by the introduction of new matter, and if the defence rested on 
such new matter, and had admitted the equity set forth in the bill, 
then according to the reason of the thing, and the general rule declared 
in Allen v. Crobroft, (Barnadiston Ch. R. 373,) the injunction ought to 
have been continued to the hearing. But in this case,” he added, 
“the equity of the bill is denied. The case from Barnadiston was 
cited on the argument of this motion, and fully bears out the position 
contended for. Chancellor Bland, in Simon v. Clagget, 3 Bland. Ch. 
R. 162,) remarked that he was inclined to believe that this very case 
had been mainly instrumental in establishing the rule in the court of 
chancery in Maryland. But he also remarked, that the rule was not 
mentioned in any English abridgment, digest, compilation or book 
other than that book, wherein the case referred to is reported, and re- 
ferred to Lord Mansfield’s celebrated condemnation of the book, as 
reported in Zouch v. Woolston, (2 Burrows, 1142.) The reporter says 
“‘Lord Mansfield absolutely forbid the citing that book, for it would 
only be misleading the students to put them upon reading it. He said 
it was marvellous, however, to those who knew the Serjeant, and his 
manner of taking notes, that he should so often stumble upon what 
was right; but yet that there was not one case in his book which 
was so throughout.” 

The case in Barnadiston is not only unsupported by any other Eng- 
lish authority, butis also in opposition to the principles of the English 
decisions on this point. 

Thus it is well settled in England, that if a plea to the whole bill 
be allowed, the plaintiff may move for a dissolution of the injunction, 
because a plea allowed is to be considered asa fullanswer. Drewry 
on Injunction, p.411. 3 Damels’ Pr. But a plea allowed is an ad- 
mission of the facts alleged by the plaintiff in his bill, and that they 
would be a sufficient foundation for a decree, but for the new mat- 
ter set up in the plea; the defendant is not compelled, however, to 
wait until he has proved his plea, he is entitled to a dissolution of the 
injunction, as soon as the court have decided that the plea, if true, is 
a good defence to the action, and by parity of reasoning, if the defend- 
ant sets up his defence by answer instead of by plea, he is equall 
entitled to a dissolution of the injunction, or to prevent its being ieliods, 
upon the court being satistied that the matter set up in the answer, if 
true, would constitute a good defence. Since then, we find the estab- 
lished rule with regard to pleas, to be suchas I have stated, and the 
English authorities, with the single exception of the case from Barna- 
diston, make no mention of the distinction taken in the American cases 
above cited, between a simple denial of the case made by the bill and 
matter set up in the answer by way of avoidance, 1 think I am 
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justified in saying, that the rule contended for by the plaintiff, is with- 
out precedent in England, and he has failed to show any precedent in 
this state. 

I shall, therefore, for the purposes of this motion, take into conside- 
ration the matters set up by way of evidence of the complaint in the 
answer, and the accompanying affidavits. It will be perceived I 
have, in the examination of this question, considered the rule to be 
the same, whether the application is on the part of the plaintiff for an 
injunction, or on behalf of the defendant for the dissolution of one al- 
ready granted. The same principles govern either mode of present- 
ing the question. 

The plaintiff’s counsel next contended that he ought to be allowed 
to put in affidavits in reply to the defendant’s answer and the affida~ 
vits acompanying it. Upon this point also we are without the guide 
of previous decisions in our own state, and very little is to be found 
in the English books on the subject. 

It is stated in Barb. Ch. R., vol. 2, p. 642, that no affidavits can be 
received for the purpose of contradicting the answer ; and Drewry on 
Injunctions, p. 424, is cited as supporting the position. On reference 
to that author, however, it will be seen that in the passage referred 
to, he is treating of what is called in England the “ common injunc- 
~ tion” —that is, the injunction to stay proceedings at law. But when 
he comes to treat of special injunctions, which can only be obtained 
tpon application to the court, he states that a distinction was adopted 
at a very early period, with regard to injunctions to restrain wrong- 
ful acts of a special nature, as distinguished from the common in- 
junction for staying proceedings at law, and he goes on to mention 
various cases in which affidavits are allowed to be read in opposition 
to the answer on a motion todissolve. Such as cases of waste, and 
other cases of irreparable mischief. (Drewry, p. 428, &c.) Thus in 
Gibbs v. Cole,(3 P. Wms., 355,) which was a bill to restrain the pira- 
ting of a patent, affidavits were allowed to be read in order to sup= 
port the injunction, on a motion to dissolve upon the coming in of the 
answer, on account of the great prejudice that might accrue to the 

arty were the injunction dissolved. The same course was allowed 
m Barret v. Blagrave, (6 Ves. 104,) which was a case not unlike the 
present, and also in Strathmore v. Bowes, Dick. 673. 

This precise question came up in Merwin v. Smith, (Green’s Ch. R. 
186.) A motion was made to dissolve an injunction on the coming in 
of the answer, which set up new matter in avoidance of the equity of. 
the bill, the complainant’s counsel offered to read in contradiction of 
such new matter, affidavits which had been served, six days before 
the hearing, on the opposte party. 

The point was fully argued and numerous cases quoted, and the 
court held that the affidavits might be read if the defendant meant to 
insist on the new matter. 

And such a course appears to be necessary, if the new matter is to 
have any bearing on the question. 

The reason why matter in avoidance is not regarded in the cases 
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to which we have referred, we presume is because the decision might 
be on an ex parte affidavit of the defendant ; and there is some plau- 
sibility in it, if the plaintiff has no opportunity of answering the new 
matter. Butif he is permitted to reply to the new matter of the de- 
fendant, he is then with regard to it in the same situation as the de- 
fendant is with regard to the allegations of the bill. Both parties will 
have had an opportunity not only of stating their own cases, but of an- 
swering the statements of their adversary, and the court is the better 
enabled to make a just and equitable decision. 

I shall, therefore, allow the plaintiff to put in affidavits in answer to 
new matter setup by the defendant. They must, however, be strictly 
confined to such new matter, and be served within two days on the 
opposite party, and the motion can be heard on such new matter on 
the ensuing Monday. 

I will only add, that § 226 of the Code, does not conflict with this 
decision, but in principle accords with it. If, however, this was an 
application to dissolve upon the answer only, it might be a question 
whether counter-affidavits on the part of the plaintiff could be receiv- 
ed. It would, perhaps, in such case be proper to consider such parts 
of the answer as were not responsive to the bill, in the light of an 
affidavit merely. 


Before DUER, MASON and CAMPBELL, Justices. 


DaniEt Ayres and others, Executors of ABRAHAM E. Brown, deceased, 
v. Toe TRrusTEES FoR THE CORPORATION OF THE METHODIST 
EpiscopaL Cuurcu, MarGareEt WaRNER and others. 


Bill by executors, for the construction of a devise to a religious corporation for a charitable use. 
Held, that the act of 1784, under whlch the corporation was created, gave no authority to 
the societies incorporated under it to take by devise. Held, also, that where a devise made 
directly to a corporation not authorized to take by devise is accompanied with a trust, it is 
wholly void in relation to the trust, as well as the legal estate. 

Discussion of the questions whether charitable and pious uses, when not consistent with the 
general rules of law, were sanctioned by the law of this state previous to the adoption of the 
Revised Statutes; and if so, whether they are not abolished by the statutory provisions in 
relation to trusts and perpetuities. 

Decree, that the heirs are entitled to the property, the costs of all the parties and the counsel 
fees of the executors to be paid out of the fund in the hands of the executors. 


ApraHaM E. Brower, who died in August, 1832, leaving a small 
amount of personal property, and a considerable real estate, by his 
will, made in 1828, and which has been duly admitted to probate in 
Kings County, besides some unimportant legacies, (one of which was 
to the plaintiff in the ejectment suit hereafter mentioned, and accepted 
by him,) devised certain real estate in New-York and Brooklyn to 
“¢ The Trustees for the Corporation of the Methodist Episcopal Church 
in the city of New-York,” styled in the will, “ The Trustees of the 
Methodist Episcopal Church in the City of New-York, and State of 
New-York,” in trust, to apply the rents and profits thereof to the 
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support of the aged persons having the qualifications therein de- 
scribed. 

The income, however, of this property, as of all his estate, real 
and personal, was to be appropriated, during her widowhood, to his 
wife, who died, without having again married, in 1845, or to Robert 
Snow, who died in the lifetime of the testator, in case he survived 
her death or marriage. On the termination of these life estates, for 
the erection of a building on a part of his real estate devised as 
above, the executors were to secure a sufficient sum in the Savings 
Bank or otherwise, from the money belonging to the estate, together 
with the rents and income thereof. The personal estate was insuffi- 
cient for the building, but the executors had collected, at the time of 
filing this bill in November, 1847, $2131, derived principally from 
the rents of the real estate since the death of the widow; and the 
further rents estimated to accrue prior to 1st May, 1850, would be 
adequate to the purpose. In 1833, during the continuance of the 
widow’s life estate, one of the heirs at law filed his bill against the 
other heirs and the Methodist Church for a partition of the real 
estate of the testator among the heirs, and a release from the Church. 
That bill, after the present plaintiffs were made parties to it in 1846, 
was dismissed or discontinued in 1847. In 1847, another of the 
.heirs at law commenced an action of ejectment against the tenants 
for an undivided fourteenth part of one of the houses and lots held 
under the will, and similar suits were threatened by the other heirs. 
This bill, to which the Methodist Church, as well as the heirs at law, 
are made parties, was thereupon filed by the executors for a judicial 
construction of the will, and for an injunction against the ejectment 
suit now pending and those threatened. 


W. B. Lawrence, for the plaintiffs. 

I. Whatever may be ultimately determined as to the validity of 
the devise in trust to the Corporation of the Methodist Church, the 
questions growing out of the will being intricate, and the decisions 
respecting them contradictory, the executors who have received and 
are receiving moneys under it, which they can neither safely pay 
over to either of the conflicting claimants, nor apply according to the 
terms of the will, are entitled to ask a judicial construction of it, and 
the aid of the court to perform their fiduciary duties. They are also, 
in any event, entitled to their costs, and to the reasonable counsel 
fees paid by them, out of the estate. (2 R. S. 67, § 70;) Depeyster 
v. Clendining, (8 Paige, 304 ;) Jackson v. Hammond, (2 Caines in 
Er. 337 3) Coggeshall v. Pelton, (7 J. C. R. 292 ;) Jackson v. Hartwell, 
(8 J. R. 4225) Wright v. Trustees of Meth. Epis. Ch., (1 Hoff. 238 ; 
3 R. S. 627, Rev. notes ;) Trustees of Philips’ Academy v. King, (12 
Mass. 546 ;) Baptist Association v. Hart, (4 Wheat. 1 ;) McCartee v. 
Orphan Asylum, (9 Cow. 437 ;) Vidal v. Girard’s ex’rs, (2 How. 127; 
4 Kent, 288, note ;) Mott v. Shotwell, (2 Sandf. 46;) Dutch Ch. in 
Garden-st. v. Mott, (7 Paige,78;) Burr’s ex. v. Smith, (7 Verm. 241 5) 
Blackledge v. Singleton, (3 Mumf. 597 ;) Bryson v. Nickols, (2 Hill’s 
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[S. C.] Ch. Rep. 121 ;) Moses v. Murgatroyd, (1 J. C. R. 473) 
Monell v. Dickey, (1 J.C. R. 1533) Ex’rs of Geitman v. Beardsley, 
(2 J. C. R. 274 ;) Rogers v. Ross, (4 J. C.R. 608;) Warden v. Burts, 
(2 McCord’s C. R. 76 ;) Lovett v. Buloid, (3 Barb. C. R. 144.) 

II. The devise in trust to the Corporation of the Methodist Church 
is valid. 

1. The corporation intended by the will is confessedly the, one 
whose legal title is “* The Trustees for the Corporation of the Metho- 
dist Episcopal Church in the City of New-York,” and at all events, 
the misnomer is immaterial. Case, 26, 27. Angel & Ames, 78. 
10 Co. 57 b. 

2. The above corporation having been formed under the Act of 
1784, is, whatever may be the construction of the former or present 
Statute of Wills, authorized to hold lands devised to it, in. trust for 
pious uses. 1 Laws of N. Y. Greenl. ed. 72; Wright v. Meth. Epis. 
Ch., (1 Hoff. 238 ;) Dwarris on St. 704; 1 R. L. 214; Jackson v. 
Hammond, (2 Caines, 337 ;) 2 Wheat. 224. 

3. Corporations authorized by charter or statute to take by devise 
are expressly excepted from the general prohibitory clause of the 
present Statute of Wills in relation to corporations, and which ex- 
ception was introduced with special reference to religious corpora- 
tions. But were it otherwise, that clause could not take from existing 
corporations any powers or rights which had been previously granted 
tothem. 2R.S. 57,43; 3 R.S. 627, Rev. notes ; Dartmouth Col- 
ledge v. Woodworth, (4 Wheat. 636.) . 

4. The devise in the will is for a pious use, which may relate to 
spiritual or temporal concerns, and which is sufficiently definite. 
2 Story Eq. J., § 1137, § 1160; 2 Domat C. L. Book 4, tit. 2, § 6; 
Swinb. 909. 

III. But, if the devise to the Methodist Church be not valid, in con- 
sequence of the incompetency of the trustee, or for any other cause, 
the estate will not go to the heirs at law, but equity will carry out 
the trust, according to the presumed intention of the testator, and such 
was the common law jurisdiction of Chancery in England, before the 
43 Eliz. Christ’s College, 1 W. Bl. 75. Potter v. Chapin, (6 Paige, 
649 ;) Ex’rs Burr v. Smith, (7 Verm. 2413) Vidal v. Girarg’s ex’rs, 
(2 How. 148; 2 Story’s Eq. J. § 1170.) 

IV. The Law of Charities has not been altered by the Revised 
Statutes and the special laws subsequently passed, in relation to par- 
ticular charities, and for the accumulation of income till the amount 
of the trust fund is adequate to its object, are only to be deemed in 
affirmance of the existing law, nor are charitable uses, within the 
mischief intended to be guarded against by the New-York statute of 
uses and trusts. See R.S. 2d ed. 627. Rev. notes; Dwarris on 
St. 689, 694; Mott v. Shotwell, (2 Sandf. 46 ;) 2 R. 8. 3d ed. 23, 24. 
3 R. &. 3d ed. 662 ; Act of 1846. 

V. The obvious intention of the testator, to be deduced from the 
whole will, was to give to the Methodist Church a remainder in fee, 
which vested in them at the time of his death, subject to the life es- 
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tates of the widow and Robert Snow. This trust estate is not affected 
by the direction of the executors, analagous to the provisions of the 
Act of 1846, to collect so much of the rents as with the personal pro- 
perty would be sufficient to erect the proposed building, before their 
application to the purposes of the charity. But if it is, that provision 
must be rejected as repugnant to the nature of the estate granted, and 
the rents from the time of the widow’s death declared to belong to 
the Corporation of the Methodist Church in trust, and to be account- 
ed for to it by the executors. 

VI. An injunction is required not only in consequence of the mul- 
tiplicity of suits threatened at law, but because charities are properly 
cognizable in Chancery, which is alone competent to settle the mat- 
ters in controversy in the present suit. 


Geo. Wood and John Slosson, for defendants. 

I. The devise to the Trustees of the Methodist Episcopal Church 
being a devise directly to the corporation, is void, inasmuch as the 
devisees are not authorized by the statute under which they were 
incorporated, (6 April, 1784,) nor by any subsequent statute, to take 
lands by devise. 1 Greenleaf’s Ed. Laws N. Y. p. 71, 386; 1 
Webster’s Ed. Laws N. Y. p. 178; 1 R. L. N. Y. p. 364; 2 R. S. 
2d ed. p. 2,43. Jackson v. Hammond, (Ca. Cas. Err. 337 ;) McCar- 
tee v. Orph. Asyl. Soc. (9 Cowen R. 437 ;) Theolog. Sem. Auburn v. 
Childs, (4 Paige, 419.) 

II. Being a devise to the corporation direct, it cannot be sus- 
tained as a devise for a charitable or pious use, even should it be 
conceded that it is a good devise for such use. McCartee v. Orphan 

1. Soc. above cited; Potter v. Chapin, (6 Paige, 649-50; 4 
Kent’s Com. 507-8.) 

III. But it is not a good devise for a public, charitable or pious 
use ; whether it be deemed to be a devise to the corporation itself, 
or to the trustees in their individual capacity. Shelford on Mort. 
Am. ed. pp. 61, 63, 78, 83-86 ; Preston on Leg’s. 263—268 ; Morice 
v. Bishop Durh. (9 Ves. 399 ;) same case, (10 Ves. 522 ; 2 Story’s Eq. 
Jurisd’n, pp. 404, 6, 10, 15, 20, 421, 23, 24; Jeremy’s Eq. Jurisd’n, 
a 1 Jarman on Wills, pp. 216, 217 ; 4 Kent, 407, and note; 2 

ent 286, 287, 288, and note to page 288.) 

IV. The devise being for purposes foreign to the objects for 
which the trustees were incorporated, that is, not for the expressed 
purposes of their own incorporation, they cannot take the lands under 
this devise. See act of 1784. In the matter of Howe, 1 Paige, 214. 
Kent’s Com. 279, 280; Jackson v. Hartwell, (8 J. R. 422.) 

V. The devise is moreover void, for the reason that it creates a 
trust not recognised by the statute on ‘“‘ Uses and Trusts.” 1 R.S. 
2d ed. p. 721, §§ 45, 49, 55; 6 Paige, above cited, p. 650. 

VI. The provision that the devise is not to take effect until suffi- 
cient rents shall have been accumulated to build the house, &c., and 
this after two lives shall have expired, makes the devise void, as 
against the provisions of the statute prohibiting perpetuities. 1 R.S. 
719,§ 14, &c. Shelf. on Mortm. 195. 10 Ves. 538. 
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VII. As the corporation itself cannot manifestly hold for its own 
use, it follows that the heirs at law of the testator are entitled to the 
estate, with all the accumulations, and to have an account as claimed 
in their answer. Van Kleeck v. Dutch Church, (20 Wend. 457.) 
Shelford on Mortmain, 83. 

VIII. The direction in the will for the accumulation of the rents of 
the real estate, after the death of the widow, is in any event void, 
and the heirs at law are entitled thereto. 1 R. S. 2d ed. p. 720, 
§§ 37, 38. Vail v. Vail, (4 Paige; 317.) 


Duer, J.—We have lately decided in the case of Tooker v. The 
Rector of St. Clement’s Church, that the words “ pious uses,” in the 
Revised Act of 1813, relative to the incerporation of religious: socie- 
ties, must be restricted to such uses as are comprehended within the 
general objects of a religious corporation, to such as its trustees, 
where no special direction is given, could lawfully dedicate its pro- 
perty, and as the same words are found in the original act of 1784, 
and in the same connection, we cannot do otherwise than give to them 
the same interpretation. It was justly remarked by one of the coun- 
sel for the heirs at law, that the terms of the preamble to the act of 
1784, furnish an additional proof that the construction we have 
adopted corresponds with the intentions of the original framers of the 
law. The main objects of the act, are, in substance, declared to be, 
to enable religious societies of every denomination, to provide for the 
decent support of divine worship, in the form their own judgment and 
conscience may approve, and for this purpose to render them capa- 
ble in law, of receiving and holding the pious donations of persons 
desirous to contribute to the support of religion, and it is a very rea- 
sonable inference from this language, that it was never contemplated 
by the legislature, that any society incorporated under the act should 
become a trustee for any purpose unconnected with the maintenance 
of its own faith and worship. @ 

The use to which the Trustees of the Methodist Episcopal Church 
are directed by the will to apply the rents and profits of the real 
estate which is devised to them, seems entirely foreign to the pur- 
poses of the institution as a religious society. It is a general cha- 
rity, not confined to the members of the church, and it may well be 
doubted whether such a charity can be regarded as one of the ob- 
jects to which the trustees of the corporation, in the exercise of their 
discretion, could lawfully apply its funds. We strongly incline to 
think that it is not a ‘‘ pious use” within the meaning of the statute, 
and were it necessary, would so decide. It is not necessary, how- 
ever, to place our decision upon this ground, for admitting that 
the words “pious uses” are to be understood in the largest sense 
of which they are susceptible, so as to include, not only extrinsic 
uses, but such as are charitable, as distinguished from those which 
are pious in the stricter sense of the term, we are, for other rea- 
sons, very clearly of opinion, that the devise to the trustees as acor- 
poration, for such is not denied to be its meaning and legal effect, 
cannot be sustained. It is inconsistent with the prohibitory clause in 
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the Statute of Wills, (2R. 8., § 3, p. 57, original paging,) since it is 
made directly to a corporation, which, in the words of the statute, 
is ‘‘ not expressly authorized by its charter, or by statute, to take by 
devise.” The testator, by the addition of a codicil, republished his 
will after the Revised Statutes were in force, and thus rendered its 
construction subject to their provisions, in the same manner, as if it 
had then been originally made. _In construing the prohibition in the 
statute, we cannot reject the word “expressly,” as superfluous ; we 
cannot give the same construction to the clause, as if this significant 
word had not been inserted, for in truth, it is only by its insertion that 
the prohibition in the present statute is rendered at all different from 
the exception in the former, and to remove existing doubts as to the 
construction of the exception, it appears clearly from the original 
note of the Revisers, was the object of its introduction, (3 R. S. 2d 
edition.) The evident meaning of the clause as it now stands, is, 
that in judging of the validity of a devise to a corporation, the intent 
of the legislature to enable the corporation, to take by devise, is not to 
be collected by probable reasoning, but that the necessary authority 
must be given in terms so clear and positive, as not to admit of any 
other construction; it must be expressed, not implied. It cannot be 
said that the act of 1784 contains an express authority to the socie- 
ties incorporated under it to take by devise ; it is certain, that if such 
an authority is given at all, it is given only by implication. Hence, 
unless we disregard entirely the prohibition in the statute, we must 
declare that the devise in this case is illegal and void. 

It is said, however, that the corporate powers of the church to 
which this devise is made, cannot be affected by the prohibitory 
clause in the Revised Statutes, since the prohibition ought not to be 
construed as applying to existing corporations, so as to take from them 
any rights or powers which they possessed by virtue of any previous 
grant. This church has been a corporation more than half a century ; 
it was incorporated under the act ofg§'784, and the argument is, that 
if by the fair interpretation of that act, it was authorized to take by 
devise, this authority, although given only by implication, could not 
be revoked or altered by any subsequent action of the legislature. 
The prohibition in the statute, if construed as such a revocation, would 
be an unconstitutional exercise of power, which we cannot presume 
was intended by the legislature, and which, at any rate, a coyrt of 
justice will refuse to sanction. The reasoning is specious, but we are 
satisfied that it proceeds upon an erroneous view of the powers and 
intentions of the legislature. The prohibition in the statute, acts up- 
on individuals as testators, and forbids them to make a devise to any 
corporation, not authorized to take by devise in the manner and terms 
that the statute requires. The power of individuals to devise their 
lands, is the creature of positive law, and, as by the repeal of the sta- 
tute in which it is given, it may be abrogated in toto, itis a necessary 
consequence that its exercise may be modified and restricted at the 
pleasure of the legislature. It is true, that by the repeal or alteration 
of the statute of wills, the rights of a corporation, as they previ- 
ously existed, may be incidentally affected, but they are affected not 
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by an alteration of its charter, but by the change of a general muni- 
cipal law. To make such changes is the province, and frequently 
the duty of the legislature; its power to make them is inherent and 
inalienable, and the rights of all persons, artificial as well as natural, 
corporations as well as individuals, are of necessity subject to its ex- 
ercise. As to the actual intentions of the legislature, we are satistied 
that the principal object of the alteration in the statute, which the re- 
visers proposed, was to put an end to existing doubts as to the capa- 
city of religious corporations, incorporated under the act of 1813, and 
previous acts on the same subject, to take by devise, and these doubts 
were meant to be terminated by compelling courts of justice, !so 
to construe these acts as to exclude the possible implication that 
such an authority was given. This is rendered evident by the re- 
ference made by the revisors of the act of 1813, for they certainly 
never meant to say, as the counsel for the executors seem to have 
supposed, that this act, which in its terms is substantially the same as 
that of 1784, contains an express authority to religious corporations 
to take by devise ; their meaning was directly the reverse. 

Let it, however, be admitted that the validity of the devise in this 
case is not to be determined by a reference to the prohibition in the 
revised statutes, but that the sole inquiry is, whether the corporation, 
to which the devise is made, was authorized to take by devise, by 
the terms of the statute under which it was incorporated. Our 
opinion, then, is, that the question to which this inquiry leads can 
no longer be regarded as open. It is the settled construction of the 
act of 1784, that the societies incorporated under it have no capacity 
to take by devise. Nearly half a century has elapsed since this con- 
struction was given to the act by the Supreme Court, in the case of 
Jackson v. Hammond, (2 Caines’ Cases in Error, 337,) and the autho- 
rity of this decision, and the propriety of the construction which it 
sanctions, were most distinctly admitted by the Court of Errors, in 
McCartee v. The Orphan Asylum, (9 Cowen, pp. 508, 509.) In- 
deed, it was partly upon the authority of Jackson v Hammond, that 
the decree in McCartee v. The Orphan Asylum, appears to have been 
founded. 

Nor shall we rest our opinion as to the true construction of the act 
of 1784, before the mere authority of the cases to which we have re- 
ferred, for, although the reasoning of the learned judge who delivered 
the opinion of the court in Jackson v. Hammond, is not quite satisfac- 
tory, of the correctness of. the decision itself, we entertain no doubt. 
It was admitted upon the argument that the general words in the 3d 
section of the act of 1784, by which religious societies, when incorpo- 
rated, are empowered to have, take, receive, purchase and acquire, 
real estate, if construed without reference to other parts of the law, 
convey no authority to take by devise, so as to repeal, in regard to 
these corporations, the old exception in the statute of wills, but it was 
contended that the intention of the legislature, that these general 
words should be thus construed, is rendered apparent by the expres- 
sions used in the 4th section of the act, which contain, it was alleged, 
a distinct recognition of the capacity of the societies, meant to be in- 
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corporated, to take by devise, by declaring or admitting the validity of 
devises that had been previously made to them. It is, however, very 
clear to our minds, that the language in the 4th section, which is re- 
lied on, contains no such declaration or admission ; nor is it possible 
to believe, that the framers of the law had any faith in the validity of 
devises which as made to unincorporated religious societies, or to their 
use, were clearly void, both by the rules of the common law, and by 
the operation of the statutes of mortmain. Indeed, the very terms of 
the law reveal the conviction of its authors, that the previous gifts, 
grants and devises, of which they speak, were, upon legal grounds, 
liable to be defeated. We, therefore, give our entire assent to the 
observations of Mr. Wood, that the design of the legislature, in the 
4th section, was only to confirm the societies that might become in- 
corporated under the act in the possession and enjoyment of the lands 
and other property which they then held, without any regard to the 
nature or source of the title under which their possession was acquir- 
ed. The legislature meant to remedy, so far as its power extended, 
existing defects of title, but did not mean, as the omission of the word 
«‘ devise,” in the 5th section clearly shows, to relieve religious socie- 
ties, when incorporated, from the exception of the statute of wills, by 
clothing them with a privilege and authority, which, for centuries 
past, the policy of the law had denied to all corporations. 

As the devise to the trustees, &c., of the Methodist Church must be 
declared illegal and void, we are next to consider what are the con- 
sequences of its invalidity. Has the real estate, which it embraces, 
descended to the heirs at law as in cases of intestacy? or must the 
trust which is annexed to the devise, be sustained as valid, and be 
carried into execution under such directions as the court may give ? 
The counsel for the executors contend, that the trust is valid as a 
charitable use, and that according to the established doctrine of 
equity, the disability of the trustee forms no impediment to its ex- 
ecution by the court, while on the other hand, the counsel for the 
heirs at law, not only deny that the trust is valid as a charitable or 
public use, but insist that the illegality of the devise, draws after it, 
as a necessary consequence, the invalidity of the trust, even were it 
true that if created in a different mode, its execution might be de- 
creed. in our judgment, exactly the same questions arose in the 
case of McCartee v. The Orphan Asylum, and their decision was 
of necessity involved in the decree, which the Court of Errors then 
pronounced. It may be thought very difficult to reconcile that de- 
cree, not only with the English cases, but with prior decisions in this 
State ; but till an opposite doctrine shall have been established by 
the Court of Appeals, we are bound to say that it has settled the 
law, that a devise to a corporation, not authorized by law to take 
by devise, if directly made, although clothed with a trust, is ab- 
solutely void, so that the property descends to the heir, not charged 
with the trust, but as in a case of entire intestacy. The testator 
is judged to have died intestate as to all the property that the de- 
vise embraces. That such is the necessary effect of the decision 
of the Court of Errors, a few observations will render apparent. 
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The devise to the Orphan Asylum Society, which the court, in - 
opposition to the opinion of the chancellor, held to be direct, and 
therefore void, was not general, so as to give to the society an un- 
limited power of disposition or application, but the will expressly 
directed that the property should be applied to the charitable pur- 
poses of the institution, that is, to the support and education of orphans. 
The devise, therefore, plainly and unequivocally created a trust; and 
as this trust was for purposes which the legislature, by incorporating 
the society, had expressly authorized, no doubt could be raised, or 
indeed was suggested as to its validity ; hence the question, whether, 
although the devise was void, and the legal estate had descended to 
the heir, it was not the duty of a court of equity to effectuate the 
intention of the testator, by decreeing the execution of the trust, ne- 
cessarily and distinctly arose ; nor is it possible that it could have es- 
caped the attention of counsel or the observation, of the court. We 
have the most abundant evidence that it did not escape such obser- 
vation, but was thoroughly investigated and maturely considered. 
Chancellor Jones, in his elaborate opinion, (an opinion which there is 
no exaggeration in saying, displays almost unequalled powers of rea- 
soning and research,) after endeavoring to sustain the validity of the 
devise to the society, states the next question to be, whether upon 
the supposition ‘that the devise was void in law, as being in effect 
a devise of land to a corporate body, it was not in the power of the 
court, as a court of equity, to effectuate the intention of the testator ;”” 
(9 Cowen, 469,) evidently meaning, to effectuate his intention by sus- 
taining the trust and decreeing its execution. He devotes nearly 
twenty pages of his opinion to the examination of this question, and 
after a full review and careful analysis of the authorities, arrives at 
the conclusion that the use to which the testator had devoted his es- 
tate, was valid as a charitable use, and the estate chargeable wih it 
as a subsisting trust, and that as chancellor, he had power to establish 
the trust, and to decree the estate to be settled and conveyed to the 
uses of the will, (9 Cowen, 483); and, let it be remarked, that if he 
were justified in these conclusions, his decree, which directed a con- 
veyance to the society to the uses of the will, ought never to have 
been reversed. _It is true, that the learned judge who delivered the 
opinion which prevailed in the Court of Errors, takes ‘no notice of 
these positions of the chancellor, or of the arguments and authorities 
upon which they were rested ; but as he could not have been igno- 
rant that these positions had been taken, it is certain that he and the 
majority who concurred with him, meant deliberately to reject them ; 
otherwise the decree of the chancellor, although it might have been 
modified, could not have been wholly reversed, and the property have 
been permitted to descend to the heirs, discharged from the trust. It is 
impossible to explain the actual decision upon any other ground, than 
that in the judgment of the court, the devise was absolutely void in 
relation to the trust as well as the legal estate. 

Were it possible for us, however, to evade this conclusion, and es- 
cape by any means from the authority of this decision, we should, 
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- still be compelled to say, that we have no power as a Court of 
Equity, to decree the execution of the particular trust which this will 
creates ; we fully admit the general rule, that a trust is not to be de- 
feated merely from the disability or failure of a trustee—but the rule 
is not to be applied, unless the court, in the exercise of its proper ju- 
risdiction, may decree the execution of the trust. The trust that we 
are now required to execute, isa general indefinite charity, the per- 
sons to whose use and benefit the rents and profits are to be applied, 
not being designated with certainty in the will, but the selection being 
left to depend upon a future exercise of discretion. Hence, as from the 
illegality of the devise there is no trustee, so from the nature of the 
use there is no cestui que trust, and in England the rule is fully settled, 
that in such cases the disposition of the charity belongs to the King 
as parens patria, and must be carried into execution under his sign 
manual and not by the Court of Chancery, in the exercise of its ordi- 
nary and proper jurisdiction. It would be easy to cite numerous cases 
as proving the existence of the rule, but as all the preceding cases are 
reviewed and weighed by Lord Eldon in his elaborate opinion in the 
case of Moggridge v. Thackwell, it is needless to refer to any other 
authority. In that case his Lordship states, as the result of a most dili- 
gent and searching examination, that the general principle most recon- 
cileable to the cases, is, that where the purpose of the charity is gene- 
ral and indefinite, not fixing itself with certainty upon any object, the 
disposition is in the King by sign manual—and that the court will only 
take the administration of the trust where the execution is to be by a 
trustee, (7 Vesey, jr., pp. 63 and 86, Carey v. Abbot, 490.) Even 
in England, therefore, the present trust would be void in equity as 
well as at law, and could only be rendered effectual by the direct 
exercise of a royal prerogative. It is possible that the courts of 
equity in this state have succeeded to the powers and jurisdiction of 
the court of chancery in England, in regard to the execution and 
administration of charities, but we have yet to learn, that they have 
also succeeded to the prerogatives of the crown, or that there is any 
sovereign, whose directions as given by his sign manual, they are 
bound to follow. It must also be remembered, that where the dis- 
position of a charity belongs to the king, his majesty is not bound to 
follow the intentions of the testator, but that his discretion, in regard 
to the disposition of the property or fund, is unlimited and absolute. 
That courts of equity in this country have ever possessed or claimed 
a similar discretion, will not be pretended. Hence, even upon the 
supposition that we possess the same power asa court of chancery in 
England, to decree the execution of a charitable use, violating in its 
terms and in its duration, the general rules of law in relation to other 
trusts, we should still be bound to declare that the present trust, as 
well as the devise to which it is annexed, is illegal and void. 

The observations that we have made are not, however, to be construed 
as implying our assent tothe positions that were so learnedly and ably 
maintained by the counsel for the executors and the church, namely : 
that the law of charitable and pious uses as it prevailed in England 
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anterior to the statute of Elizabeth, or independent of its provisions, 
(43 Eliz. c. 4,) was in force in this state, as a part of our common 
law, previous to the adoption of the revised statutes, and remains in 
force, notwithstanding its entire inconsistency with the statutory pro- 
visions in relation to trusts and perpetuities. The authorities to which 
the counsel referred in support of his argument deserves great consi- 
deration and respect, but we cannot think them so conclusive as to 

reclude us from a free examination of the same questions, if hereafter 
it shall become our duty to consider and decide them. We shall not 
decide them in this case, since upon other grounds we are compelled 
to decide in favor of the heirs, and as a court we decline to express or 
intimate any opinion in relationtothem. Hence, although the form of 
this opinion will not be clanged, the judge who delivers it is alone 
responsible for the observations that follow ; they are to be considered 
as an explanation, which for special reasons it is deemed expedient to 
make, of the difficulties he will have to overcome before he can give 
his assent to a doctrine, which, in this andin a previous case, with 
much ability and an unusual display of learning, was pressed upon 
our adoption. 

We strongly incline to think that the only law of charitable uses, 
which was in force in this state, on the 19th April, 1775, as a part of 
that common law, which the constitution alone recognizes and adopts, 
was derived exclusively from the provisions of the statute of Elizabeth, 
and consequently when in 1788, that statute, together with all other 
English statutes, was repealed, was meant and understood to be 
wholly abrogated. Although we cannot refer to any positive evidence 
of the fact, we do not at all doubt that the statute of charitable uses, 
as the statute of Elizabeth is termed, was in force in this state when 
a colony, as a part of its common law, in the same manner and for 
the same reasons as the Statute de Donis, the Statute of Wills, the 
Statute of Frauds, the Statutes of Limitations, and many others, and 
indeed.so far as the provisions of this statute were applicable to our 
condition as a colony, it is not merely a reasonable but a legal 
presumption that they were in fact adopted. Dutton v. Howell. (Showa 
P. C. 323) Auty. Genl. v. Stewart, (2 Mer. 159;) Rex. v. Vaughan, 
(4 Burr. 2500 ;) Boehm v. Eagle, (1 Dallas, 15 ;) Bogardus v. Trinity 
Church, (4 Paige, 193.) 

Reasoning upon this fact, we find it very difficult to believe that the 
legislature in repealing the statute of Elizabeth, and in repealing at 
the same time the statutes of mortmain (which there is certain evi- 
dence were also in force, Sec. 4, Act of 1784, Greenleaf, page 72,) 
meant to revive the equitable, or more properly, the clerical doctrine of 
pious and charitable uses, as it prevailed in England before the reforma- 
tion, and during the prevalence of which, Lord Hardwicke says, (1 
Vesey, 224,) the clergy and religious houses had contrived to possess 
themselves of nearly one-half of the whole real property of the King- 
dom. It is indeed difficult to believe that the legislature meant to re- 
vive and establish this doctrine, not in the modified and regulated form 
in which it now exists in England, but wholly freed from the numerous 
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and salutary restrictions which the statutes of mortmain impose, and 
which the experience of every christian nation, from the earliest ages 
of christianity, had shown to be demanded by imperative reasons of 
public policy ; yet it is to this conclusion that the arguments of counsel, 
and the authorities to which we have been referred, if we adopt and 
follow them, must of necessity lead us. 

It is certain indeed, that such could not have been the intention of 
the legislature, if when the statute of Elizabeth was repealed, it was 
understood to be the true and only source of the law of charitable 
uses, and of the power of the Court of Chancery to compel their 
execution, and that at this time such was the actual belief of the 
legislature, and of its legal advisers, we think, for many reasons, it is 
hardly possible to doubt. All doubts upon this point, seem to be 
excluded when we remember that the belief which we attribute to 
the legislature, was, until a very recent period, the general, if not 
universal opinion of the members of our profession, including the 
most eminent of our judges and jurists throughout the Union, and that 
this opinion was apparently justified by many decisions in the English 
courts, and by the positive dicta of several Lord Chancellors, Ga/- 
lego’s executors v. The Atty. Genl., (3 Leigh, 450; 2 Story Eq. Jur. 
1154, 1158, 1162; 1 Ch. Ca. 134, 269; 6 Dow P. R. 136.) Baptist 
Association v. Hart’s executors, (opinion Ch. J. Marshall, 4 Wheat. pp. 
30 and 39.) Baptist Association v. Smith, (3 Peters, App. 403; Mr. 
J.Story.) Atty. Genl. v. Bowyer, (3 Vesey, 744; Lord Longborough.) 
Mills v. Farmer, (1 Meriv.551, Lord Eldon. 4 Kent’s Comm. 508, N.) 

Upon the supposition that charitable uses, as a distinct and peculiar 
class of trusts, were meant to be abolished, the conduct of the legis- 
lature in repealing and not re-enacting the statutes of mortmain, is 
readily explained, nor as it appears to us, can it be explained upon 
any other. We cannot suppose that the legislature meant to condemn 
and reject the policy upon which the statutes of mortmain are founded, 
a policy which the most enlightened statesmen and jurists have con- 
stantly approved, and the observance of which, the very nature of 
our institutions seems to demand. This policy, so far from having 
been abandoned, had been strictly adhered to, and followed in 
retaining the prohibition to corporations to take by devise, and in 
limiting the amount of the property that religious corporations are 
permitted to hold. The object of these provisions is exactly the 
same as that of the statutes of mortmain, namely to prevent reat pro- 
perty from being locked up in perpetuity, and to save persons in 
extremis, from being led by false notions of merit or duty so to 
dispose of their estates as to impoverish, perhaps leave to actual 
destitution, their families or dependent relatives, (4 Kent’s Com. 
507.) Nor for the attainment of these objects were any further 
restrictions necessary, if charitable uses when inconsistent with the 
general rules of law, were meant to be abolished; but if such uses 
were meant to be continued, the legislature could not have failed to 
see that the restrictions we have mentioned, were wholly insufficient 
to prevent the mischiefs they were designed to exclude. It could 
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not have failed to see that in order to carry out and render effectual 
the policy it had adopted, devises to individual trustees for charitable 
uses and creating perpetuities, were just as necessary to be pro- 
hibited as devises to corporations, nor could its members and legal 
advisers have been ignorant that this necessary prohibition, was 
found in one of the statutes, (19 Geo. II. c. 36,) which they were 
then repealing. It is indeed evident, that the restraints laid upon 
corporations are practically of very little value, if every individual, 
by the creation of a trust, may devote his whole estate, however 
large its amount, in perpetuity, to any use or purpose that he may 
deem, or in the confusion and terror of a death-bed repentance, may 
be led to believe, is pious and charitable. A perpetual trust requires 
and implies a perpetual succession of trustees, and if we attend to 
things and not to words, we shall be forced to admit, that to create 
such a trust, is, in effect, to found a corporation, unlimited in its dura- 
tion, and incapable of dissolution, having no power to alienate its 
property, yet unrestrained as to the amount it may hold. Hence it is 
scarcely possible to state or imagine a more strange and glaring 
inconsistency than to prohibit corporations created by the legislature, 
from taking property by devise at all, and to restrict, within jealous 
and narrow limits, the amount of the property that, by any means, 
they are permitted to acquire, yet, at the same time, to permit indivi- 
duals in the unfettered exercise of their discretion, to devise all the 
property they may possess, whatever its amount, to corporations, 
which by the act of devising they create. Can we believe that the 
legislature, in repealing the statutes of mortmain, was intentionally 
guilty of this inconsistency? Is it credible that it meant to counter- 
act and defeat its own policy, and the long settled policy of our 
ancestors? That it meant to take away a restriction plainly neces- 
sary, which then existed, and for more than half a century, had been 
the law of the state, and by so doing, enlarge to a most impolitic 
extent, the discretionary power of individuals in the creation of cha- 
ritable uses? The inference, it seems to us, is far more probable, 
that by the repeal of the statute of Elizabeth, this discretionary 
power, when exercised in hostility to the general rules of law, was 
meant to be wholly abolished. The legislature could not surely have 
meant, by an extension of the power to create perpetuities, to in- 
crease indefinitely, the evils that are confessed to flow from them ; its 
object, we are persuaded, was by an absolute denial of the power, 
to suppress those evils in their source. 

If, however, the opinion that we have now intimated, as to the 
intent and effect of the repeal of the statute of Elizabeth, shall here- 
after appear to be erroneous, and we shall be ultimately persuaded 
that pious and charitable uses, indefinite in their nature, unlimited in 
their amount, locking up forever the property which they embrace, 
and in other respects, wholly irreconcileable to the general rules b 
which other trusts are governed, were sanctioned by the law of this 
state, previous to the adoption of the revised statutes, yet as such uses 
are most plainly and directly repugnant to the statutory provisions, 
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in relation to trusts and perpetuities, we confess our present inability 
to understand or conceive, why they are not now to be considered as 
positively forbidden, and therefore abolished. That they are em- 
braced within the terms of these statutory provisions, terms as explicit, 
as strong, and as comprehensive as the language can furnish, it is 
impossible to deny, and we yet remain to be convinced, that they are 
not just as certainly embraced within their spirit and policy. At 
any rate, to declare that they are not, and upon that ground to intro- 
duce an exception, which there is not the slightest evidence, was 
ever contemplated by the revisers or by the legislature, would seem 
to us, as at present advised, an unjustifiable, if not unexampled, 
stretch of judicial power. It is said that the revisers, in their notes, 
make no reference or allusion to charitable uses ; and it is assumed 
that they would not have been silent, had they meant to abolish them ; 
but it seems far more reasonable to say, that had they meant to 
except them from the universal terms of the enactments which they 
proposed, they would certainly have said so, since, had such been 
their intention, the necessity of a positive exception, in order to pre- 
vent misconstruction, could not possibly have escaped them; on the 
other hand, if they meant not to except, but to include charitable 
uses, the explanation of their silence is easy and obvious. They 
may have deemed it unnecessary to speak; they may have thought 
that the provisions which they recommended spoke for themselves, 
in a language that neither the legislature nor judges could fail to 
understand. The article in relation to uses and trusts, commences 
with this declaration. ‘Uses and trusts, except as authorized and 
modified in this article, are abolished,” (1 R.8., p. 727, sec. 45,) 
and the addition of a note, telling the legislature that all uses and 
trusts, not excepted, were meant to be included, would have been an 
idle repetition of a text, which, if words have a meaning, could bear 
no other interpretation. Not only are uses and trusts abolished, but 
to exclude the supposition that any, previously existing, were meant 
to be preserved, it is declared, that none are to be excepted but those 
which the article itself authorizes and modifies; and that by any 
comment upon such a text, the meaning of the revisers, and the duty 
of judges could have been rendered more plain and evident, we ex- 
ceedingly doubt. Of this we feel assured, that had the revisers 
intended to revive or continue in force the ancient doctrine of pious 
and charitable uses, as it practically existed in England during the 
ages of darkness and superstition, and subject to none of the restraints 
that constant evasion and successive abuses had shown to be neces- 
sary, and successive statutes of mortmain had imposed, they would 
not have been silent. Their views would not have been concealed from 
the legislature ; but upon this, as upon all other occasions of import- 
ance, if not fully vindicated, would have been fully explained. 
Comparing their notes with the actual provisions in their text, the 
just inference seems to be, that they believed that charitable uses, as 
they then existed, were subject to the general rules of the common 
law, and, consequently, would be subject to the statutory rules 
which they desired to substitute. 
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Whether this inference be just or not, our conviction remains, that 
charitable uses may possibly have been overlooked or forgotten, but 
certainly were not meant to be excepted. 

It was urged upon the argument as a conclusive reason for except- 
ing charitable uses from the general provisions of the Revised Statutes, 
that in England they are held not to be embraced within the general 
words of an Act of Parliament; but however broad and unlimited 
the terms of the statute are uniformly treated as an exception which 
the law implies. In proof of this assertion, we were told that the 
exception in the Statute of Wills (34 and 35 H. VIII. c. 5,) by its terms, 
renders every devise to a corporation void, whatever its inent or ob- 
ject; and yet a devise to a corporation for a charitable use, it has 
been frequently decided, as not within the statute, is valid. So, also, 
that the terms of the Statute of Uses (27 Hen. VIII. c. 10) are general, 
comprehending all uses; and yet it has never been held nor supposed 
that, under the statute, a charitable use is or can be executed. Such 
uses are an admitted exception. To the argument drawn from the 
construction of the Statute of Wills, Ch. J. Marshall has replied ; 
and we shall give the reply, without the addition of a word, in his 
own clear and forcible language. In the case of the Baptist Associ- 
ation v. Hart’s Executors (4 Wheat. 1,) it was alleged by the coun- 
sel for the plaintiffs, as a proof that charitable uses were not derived 
from the Statute of Elizabeth, that before the passage of that act, it 
was held that a devise to a corporation for a charitable use, notwith- 
standing the exception in the Statute of Wills, was good in equity. 
It was in reply to this allegation that the chief justice, in delivering 
the judgment of the court, said, “ We think we cannot be mistaken 
when we say that no case was decided between the statute of Hen. 
VIII. (the Statute of Wills) and the statute of Elizabeth, in which a 
devise to a corporation was held good in equity. Such a decision 
would have overturned principles uniformly acknowledged in that 
court. The cases of devises that have been held good, were decided 
since the statute of Elizabeth on the principle that the latter statute, 
so far as relates to charities, repeals the forme, (4 Wheat, p. 40.) The 
language of Mr. J. Story, in the most instructive of his works, upon 
the same point, is just as explicit. ‘ Devises to corporations,” he 
says, ‘“‘ which are void under the statute of Hen. VIII. are made good 
solely by the statute of Elizabeth; for it is plain that a devise, void 
by statute, cannot be made good upon any principle of general law,” 
(2 Story’s Eq. Jur. 1152)—a remark which, considering’ the subject 
to which it was applied, is equivalent to saying that where the words 
of a statute are general, there is no principle of law that can justify a 
court of justice in creating an exception that is not created by the 
statute itself. 

We cannot here forbear from an observation that seems hitherto 
to have escaped the attention it deserves. 

If devises to a corporation for charitable uses, or in trust for a cor- 
poration for a similar use (for it is only upon the same principle that 
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even these have been held to be good. Attorney General v. Downing, 
Amb. 550; Adlington v. Andrews, 3 Atk. 141,) are rendered valid in 
England solely by force of the statute of Elizabeth, it inevitably fol- 
lows that with us all such devises, since the repeal of that statute, 
must be void, even upon the supposition that a charity not consistent 
with the general rules of law, may still be created. The plain, une- 
quivocal meaning of the decisions is, that it was competent to the 
legislature alone to except any class of devises from the operation 
and effect of the general words in the Statute of Wills; and as the 
exception thus created no longer exists, it follows that those general 
words must now be understood in the full extent of the meaning, that 
but for the statute of Elizabeth would always have been given to them 
—that is, as rendering void every devise to a corporation, or in 
trust for a corporation, whatever may be its intent and purpose. 

As to the argument drawn from the statute of uses, exactly the 
same reply, were it necessary, might be given, that if charitable 
uses are an exception from the general words of the statute, they 
are so only by force of the statute of Elizabeth. But, in truth, no 
such exception exists. Charitable uses are neither within the scope 
nor the words of the statute of uses. The only design of that 
statute was to convert equitable into legal estates, by annexing the 
legal title to the equitable right of possession, but the persons, for 
whose benefit a charity is created, have no estate or interest in the 
lands upon which the statute could possibly operate. They are 
mere beneficiaries, having the right, and nothing more than the right, 
to compel the performance of the trust, according to its terms, and 
the intentions ‘of their benefactor. A valid charitable use must al- 
ways remain, and can only be enforced, as a trust, unaffected by 
the provisions of the statute ; since, considering it simply as a use, 
there is not, and never can be, any person in whom it can be exe- 
cuted. As the rents and profits are to be applied to the benefit of 
a succession of persons in perpetuity, there is not, and never can 
be, a cestut que trust to whom the legal estate, if that of the trus- 
tees is divested, can be given, without destroying the charity and 
defeating forever the intentions of its founder. . 

As those that have now been stated were the only instances that 
were cited to prove, that, in England, it is an established rule of 
construction that charitable uses are not covered by the general 
words of a statute, we must be permitted to doubt, until more per- 
tinent and conclusive evidence shall have been given, whether in 
the English courts the supposed rule has ever been admitted, Or 
even suspected, to exist. We have ourselves been unable to dis- 
cover the faintest trace of its existence, and until otherwise con- 
vinced, must continue to think, with Ch. J. Marshall, that a deci- 
sion such as the rule would require to be made, would overturn 
principles that courts of equity as well as of law, have uniformly 
acknowledged. 

We do not at all share the apprehensions that have been ex- 
pressed as to the consequences that may ensue, if that construction 
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of the revised statutes shall be adopted, which our remarks have 
implied to be necessary. The benevolence of Christian and other 
philanthropists will not be unduly restrained ; an aftple scope will 
still be left for its beneficent action. Charitable and public uses are 
not abolished by subjecting them to the provisions of the Revised 
Statutes. For these purposes, if the alienation of the capital is not 
improperly restricted, donations and bequests of money may still be 
made to any amount, and the proceeds of real estate, directed to 
be sold, may be similarly applied. Practically, the principal effect 
will be found to be, that lands cannot be granted or devised so as 
to render them thereafter for ever inalienable, without the assent of 
the legislature, unless they are granted or devised to a corporation, 
that by law is authorized to take, and bound to retain them. The 
necessity of an appeal to the Legislature, in other cases where per- 
petuities are sought to be created, we cannot regard as an evil. When 
a new and plainly meritorious charity is meant to be founded, such 
as an hospital, an asylum, a library, a college or a school, none of 
us can fear that the sanction of the legislature will ever be with- 
held; nor will it be deemed a subject of just regret that when 
the aid of the legislature is required, it will have the opportunit 
of considering, whether the claims or fair expectations of wives, chil- 
dren, or relatives, have been overlooked and sacrificed. Under our 
present system, if such as we suppose it to exist, and considering the 
restraints that are now laid upon corporations, their incapacity to 
take by devise, and the limited amount of property which they are 
permitted to hold, we need not the English statutes of mortmain; but 
revive the English doctrine of pious and charitable uses, in its origi- 
nal extent, and the necessity of such statutes will soon be apparent. 
In this, as in every other country, where such uses have been suf 
fered for a time to prevail, without restriction, there will be an inun- 
dation of abuses, which the utmost power of the Legislature will be 
required to stem, repel and overcome. 

There are some other considerations to which, as suggesting topics 
of useful reflection, it may be expedient to advert. Ifcharitable and 
pious uses, without limitation or restraint, notwithstanding the repeal 
of the statute of Elizabeth, and notwithstanding the express provi- . 
sions of the Revised Statutes, now constitute a part of our unwritten 
law, where shall we find, who shall declare to us the rules by which 
they are to be governed? How are they to be classed, limited and 
defined? What is a charitable? what a pious use? In England, 
charitable uses are enumerated and defined in the statute of Eliza- 
beth, and it is settled, that none can be sustained as such, that the 
provisions of the statute may not be construed to embrace. Brown 
v. Yeates, (7 Vesey, 50 n.;) Morrice v. Bishop of Durham, (9 Vesey, 
30, S. C., 10 Ves., 523 ;) Ommany v. Butcher, (1 Turner & Russell, 
260 ;) Vesey v. Sampson, (1 Simon & Stuart, 69, 2 Story, Eq. Jur. 
S., 1155—56—57. Hence, when the question arises whether a par- 
ticular use is valid as charitable, it is readily solved by a reference 


to the statute, and the decisions under it. But to us, as the statute 
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is repealed, neither its terms, nor the decisions under it, can any 
longer furnish a guide, and either the whole subject must be com- 
mitted to the uncontrolled and arbitrary discretion of judges, or 
every trust, that assumes the name and wears the form and face of 
charity, without discrimination, must be sustained. Benevolence is 
the most amiable of virtues, and more than any other commands our 
sympathy and applause; but more than any other it needs the aid 
of enlightened reflection, and the direction and control of a sound 
judgment ; and, if the execution of every trust that a mistaken phi- 
lanthropy may create, must be decreed, courts of equity will fre- 
quently discover, that instead of relieving distress, promoting indus- 
try, or assisting virtue, they are efficient agents, in supporting the 
idle, encouraging the dissolute, and protecting the criminal. 

As to pious uses, if any are to be sanctioned other than those 
which are included within the general objects of religious corpora- 
tions, the difficulties are still greater. In England, while pious uses 
are retained, those, which have been branded as superstitious, have 
been abolished, and none are deemed pious but such as are strictly 
consistent with the orthodox faith of Protestant Christians. But with 
us, it is plain, that no such distinction can be admitted. With us, as 
all religions are tolerated, and none is established, each has an equal 
right to the protection of the law, and, consequently, all uses, direct- 
ed to a religious object, must be equally proscribed, or, all must be 
upheld as pious, which are consecrated by the faith of any descrip- 
tion or class, not merely of Christians, but believers. Hence, if the 
Presbyterian and the Baptist, the Methodist and the Protestant Epis- 
copalian, must each be allowed to devote the entire income of his real 
and personal estate, forever, to the support of missions, or the spread- 
ing of the Bible, so must the Roman Catholic his, to the endowment 
of a monastery, or the founding of a perpetual mass for the safety of 
his soul; the Jew his, to the translation and publication of the Mishna 
or the Talmud, and the Mahommedan, (if in that colluvies gentium to 
which this city, like ancient Rome, seems to be doomed, such shall 
be.among us,) the Mahommedan his, to the assistance or relief of the 
annual pilgrims to Mecca. 

Upon the whole, we are certainly inclined to think that it is better 
that judges shall say, as it seems to us the legislature has said, that 
no use or trust can be valid that the revised statutes have not autho- 
rised, and that the absolute power of alienation, in respect both to real 
and personal estate, shall not be suspended fora longer period than 
the statutes allow, “ by any limitation or condition whatever.” (1 R. 8. 
sec. 15, p. 723, sec. 1, p. 773.) These rules, as general, we believe 
are safe and salutary, and when in special cases they need to be re- 
laxed, the legislature has the power to relax them. That power has 
already, in many cases, been wisely and beneficially exercised. 
(Laws 1840, ch. 318, § 1, 2, 3,4; Laws 1841, ch. 261; Laws 1839, 
ch. 174, § 1, 2, 3; Laws 1839, ch. 184, 2 R. S., 3d ed., pp. 23, 24, 
26.) 

And let it be remembered, that by its exercise, the legislature has 
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virtually adopted that construction of the statutes which we have sup- 
posed that their terms necessarily import. And that the revisers, by 
incorporating the provisions of the acts to which we refer, in a sepa- 
rate article, in the title relative to the nature and qualities of estates 
in real property, have clearly shown that they regarded them as ex- 
ceptions to the general rules, which that title was meant to establish. 
(2 R.S8., 3d ed., p. 23.) 

We shall not pursue remarks which, although they are far from 
having exhausted a subject of wide extent and deep interest, have 
led us further than we intended, but shall proceed to state briefly the 
result of our opinion. As we have declared that the devise to the 
Trustees of the Methodist Charch, and the trust annexed to it, are 
illegal and void, it isa necessary consequence that the direction to the 
executors to accumulate the residue of the pérsonal, and the rents 
and profits of the real estate, for the purpose of building a house upon 
the lot in Brooklyn, cannot be supported. That direction could only 
have been sustained as ancillary to the principal trust, and therefore 
a constituent part of a valid charitable use. Separated from the trust, 
it is clearly void, not only from the failure of its object, but as direct- 
ing an accumulation for a purpose not authorized by law, and as in- 
volving an indefinite suspense of the power of alienation. 

A decree must be entered in conformity to the views we have ex- 
pressed, declaring that the devise of the lots in New-York and Brook- 
lyn, is absolutely void, and that the property devised has descended 
to the heirs at law as ina case of entire intestacy ; also that the next 
of kin and heirs at law are entitled to the accumulated fund in the 
hands of the executors, directing a reference to a suitable person to 
take the accounts and to ascertain and report who are entitled to take 
as next of kin and heirs at law, and in what proportions, and reserv- 
ing all further directions until the coming in of the report. The tax- 
able costs of all the parties, and the reasonable counsel fees of the 
executors, are to be paid out of the funds in their hands, and as they 
have acted in good faith, they are also to be allowed the usual com- 
missions upon the sums received and expended by them, including 
those arising from the real estate. 





SELECTIONS FROM RECENT ENGLISH DECISIONS. 
House of Lords, 
Barnes Vv. PENNELL, and others—July 12, 18 and 16, 1849. 


JOINT STOCK COMPANY—SETTING ASIDE TRANSFER OF SHARES— 
MISREPRESENTATION OF SUCCESS OF COMPANY. 


Upon appeal from the Court of Sessions of Scotland, held, that in order to entitle a purchaser 
of shares in a joint-stock company te have the transfer set aside, he must show that false 
representations as to the prospects and success of the company were made either by the 
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directors or by some authorized person ; and that a mis-statement by the law agent employed 
only to recover the debts, was insufficient to support a charge of fraud. 

Semble, (per Lord Brovenam,) that a mere miscalculation of profits will not support a 
charge of fraud. 


Tue Forth Marine Insurance Company was formed in 1839, ‘and 
the capital stock was settled at 100,000/., in 4000 shares of 25/. each, 
10/. of which was to be paid on commencing business, and the 
remainder at such periods and in such instalments as the directors 
should appoint. Large dividends had been declared, but in 1842, the 
losses being very great, it was found necessary to make a call of 
21. 10s. per share. In the same year a Mr. Mackenzie, clerk to the 
appellant, held 50 shares which he had purchased in 1841, for 
162/. 10s., but had only paid at the rate of 2/. 10s. per share, which he 
thought was the call made. Upon the application of the directors he 
did not pay the residue, but the appellant paid the call on a transfer 
to him of the shares after having called on the company’s law-agent, 
and been shown their balance sheet and the report of their affairs. 
The company, in consequence of further losses, were again com- 
pelled to make another call of 5/. per share, and in 1843, of the 
remaining 15/. per share. The appellant refused to pay these calls, 
suspecting that the representations made as to the prosperity of the 
company by their law-agent were untrue, whereupon the directors 
brought an action for the recovery thereof. The appellant then 
brought a counter-action against the company, to set aside the sale 
and transfer of the shares, on the ground of fraudulent misrepresenta- 
tions of the success of the company on the part of the directors and 
their officers. The actions having been ordered to be conjoined, 
were heard by the Lord Ordinary, who pronounced an interlocutor, 
finding that the appellant’s statement was relevant to the conclusions 
of his action, and disallowing the company’s defence. Whereupon 
they presented a reclaiming note to that finding, to the first division 
of the court, who found that there was no averment in the record 
relevant to set aside the transaction by which the appellant became 
a partner, or to liberate him from the obligations by reason of his 
shares, and in the other action by the company decreed against the 
appellant with costs. The company having become bankrupt, the 
London official assignee and the creditors’ assignees had been sub- 
stituted for the company, and were the respondents to this appeal, 
which was presented against the two interlocutors. 


The Attorney-General and Mr. J. Anderson, for the appellant. 


Rolt and Inglis, for the respondents. 


16th July, Lord CampBeEtt, in moving the judgment of the house, 
said, that the whole case depended on the question whether there 
was such a fraudulent representation as would relieve the appellant 
from the contract he had entered into, and such fraud must be shown 
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to have been committed by a party whose conduct would bind the 
company. The law agent of the company, which was equivalent to 
the solicitor in England, had made certain misrepresentations of the 
success of the company, but as he had simply been employed to 
demand and sue for the company’s debts, it was clear he was not in 
that capacity authorized to make any representations. Then on the 
question that the law-agent being a partner in the company which 
was joint-stock and unincorporated, bound the remaining partners as 
an ordinary partnership,—this company was altogether different to a 
common partnership, inasmuch as the power of making contracts and 
transacting the business was vested in the directors and not in the 
individual shareholders. It was, therefore, immaterial whether the 
company was incorporated or not. The appellant must have known 
that the law agent was not one of the directors and that he was only 
employed to recover the debts. There did not appear to be any 
sufficient allegations sustained to connect with the directors the 
fraud imputed to them, of making false representations in order to 
raise the price of the stock, or that any such fraud had been com- 
mitted. It might have been imprudent to have declared the divi- 
dends, but they were paid out of the premiums received up to those 
periods, and not out of the capital stock, nor with a view to increas- 
ing the price of shares. The appellant had, as he admitted, been 
cognizant of the demands on the company before the purchase, and 
had shown a want of caution, and was, therefore, not entitled to be 
released from his liability in respect of the shares. 


Lord Broveuam said, that it was not sufficient to show a mere 
miscalculation of profits to support a charge of fraud, and that, there- 
fore, the judgment of the court below should be affirmed, citing Harris 
v. Kemble, 2 Dow. & C. 463. 

The other peers present having concurred, the appeal was dis- 
missed with costs. 





3n Chancery. 


Before Lord Chancellor COTTENHAM. 
SAINTER v. Fercuson, 5th Nov. 1849. 


INJUNCTION—RESTRAINT OF PRACTICE—EFFECT OF VERDICT FOR 
LIQUIDATED DAMAGES ON AGREEMENT. 


Held (reversing the order of Vice-Chancellor Knight Bruce) that, where the plaintiff, a Sur- 
geon employs the defendant as his assistant under an agreement that the defendant was not 
to practise as a Surgeon in the town or within seven miles thereof, under a penalty of £500, 
and the plaintiff has recovered ihe £500 as liquidated damages by such verdict at law, the 
penne between the partiesis at an end, and an injunction restraining such practising was 

issolved. 

Semble, an injunction will only be granted in aid of a legal right, where such right has been 
established at law and continues to exist. 


Tue plaintiff, Joseph Dendy Sainter, a surgeon at Macclesfield, had 
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entered into an agreement with the defendant on the 12th April, 
1848, whereby, in consideyation that the plaintiff engaged the de- 
fendant as assistant, the said defendant promised that he would not 
at any time practise at Macclesfield, or within seven miles thereof. 
The defendant having been dismissed from the plaintiff’s employ- 
ment for misconduct, commenced practice as a surgeon at Maccles- 
field. A motion for an injunction had been made to the Vice-Chan- 
cellor Knight Bruce, but refused on the ground of an action then 
pending, and an appeal from this decision had been dismissed with 
costs. At the trial of the action for breach of covenant, a verdict 
passed for the plaintiff, damages £500, and the Court of Common 
Pleas directed them to be considered as liquidated damages. (7 
N. Y. Leg. Obs. 198.) The motion for an injunction was thereupon 
renewed, the legal right having been established, and was granted. 
This appeal was therefore presented from that order. 


Bacon and Lewin, for the appellant, cited Woodward v. Gyles, 2 
Vern. 119; Lowe v. Peers, 4 Burr. 2225; French v. Macale, 1 Conn. 
& L. 459; 2 Dru. & W. 269. 


J. Russell for the respondent. 


Tue Lorp CHAncELtor said that the damages being in the nature 
of liquidated damages had incorporated the agreement into the ver- 
dict and that therefore it was at an end between the parties. The 
defendant had purchased a right to practise at Macclesfield, in con- 
sideration of the £500 liquidated damages, and this court could not 
restrain him from so practising. There had been no case mentioned 
in the argument, in which an injunction had been granted to aid a 
legal contract after it had ceased to exist, and in the absence of such 
precedent this court must act upon the ordinary principle of only 
granting an injunction in aid of a legal right, where such right had 
been established at law, and continued to exist. The order of the 
court below must be, therefore, reversed. 


Court of Queen's Bench. 
Before the Four Judges. 


FREEMAN v. RosHer.—May 22d, 1849. 
TRESPASS—FIXTURES—AUTHORITY TO BROKER. 


In an action of trespass, quare clausum fregit, the defendant plead i i 
it appeared that the defendant had mh ed a broker, “dm yt oy ong roy wa 
goods and chattels, and the broker had pulled down and sold fixtures, paying the proceeds to 
the defendant, who acknowledged the receipt thereof, without, however, notice of the tres- 
ye Heid, that the defendant was not liable for the tresspass, and the verdict was entered 

or him. 


Tuts was an action of tresspass quare clausum fregit, to which the de- 
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fendant pleaded not guilty. It appeared that the defendant had 
signed a warrant authorizing a broker to seize the plaintiff’s goods 
and chattels, and that the broker had pulled down the plaintiffs fix- 
tures in the belief that they were the chattels which he was autho- 
rized to seize. This was the trespass complained of. The defen- 
dant had given a receipt to the broker for the money produced by 
the sale of the fixtures. A rule nist had been obtained to enter the 
verdict for the defendant. 


By tHe Court. The authority given by the defendant to the 
broker, was to seize goods and chattels and not fixtures ; and, there- 
fore, the defendant had not given any authority prior to the seizure. 
As ithas not been shown that the defendant upon signing the receipt 
for the proceeds of the sale, had notice of any trespass, the mere re- 
ceipt of the money does not amount to an adoption of the act of the 
broker as the defendant’s agent. There was, consequently, nothing 
to render the defendant liable, except the distress warrant and the re- 
ceipt, and the rule must, therefore, be absolute to enter the verdict 
for the defendant. 


Court of Common Pleas. 
Before the Four Judges. 


Horwoop v. THoorn—25th June, 1849. 


SLANDER, VERBAL AND WRITTEN. 


The words in an action of slander in respect of business transactions, and the improper conduct 
imputed not being stated, held not actionable. Held, also, that letters to a party who had, 
with the plaintiff’s consent, undertaken to investigate the charges against the plaintiff, were 
privileged, and that therefore words therein were not actionable. 

A rule nist had been obtained upon leave reserved calling upon 

plaintiff, a dissenting minister, at Thatcham, and formerly in part- 

nership as a draper with the defendant, his brother-in-law, at South- 
ampton, to show cause why a nonsuit should not be entered in this 
action or why judgment should not be arrested or a new trial had. 

The action was to recover damages for slander, verbal and written 

and a verdict was found for the plaintiff for £150, on the 1st and 

2d counts, and £100 on the 5th ani 6th. The words charged were 

‘He is a rogue, and I can prove him to be so by his books. He pre- 

tends to have been as good as a father to his brother-in-law, but he 

has cheated him of £2,000. You will see what a father he has been. 

I will expose him so that he cannot appear again in the pulpit. I 

wonder how any respectable person can countenance him.” It was 

proved that the attendance at the plaintiff’s chapel had diminished 
in consequence of the words spoken. 
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By tHe Court :—The alleged slander was, that the plaintiff had 
taken advantage of the defendant in partnership transactions, but 
without stating the means, and was therefore not actionable. Nor 
have the words spoken any connection with the plaintiff’s office as a 
minister. ‘ 

The action was therefore only maintainable on the ground of 
special damage proved. There was, however, no distinct evidence 
that the falling off in attendance at the plaintiff’s chapel took place 
in consequence of the alleged slander, and he had therefore no cause 
of action on these counts. As to the other counts, imputing the writ- 
ten slander, it appeared that it was contained in a written corres- 
pondence between the defendant and a gentleman who had made an 
investigation at the plaintiff’s request into the charges. They were 
therefore privileged, and no action could be sustained either for the 
verbal or written slander. The rule must be made absolute to enter 
a nonsuit. 








Tar Contract or Enporsement, with Notes and References ; to which is added a practical 
form for a notice of dishonor, from Chitty. By Lears. Auburn: Derby, Miller & Co. 
1849. pp. 71. 


Tue above isthe title of a work from the pen of alawyer belonging to this 
State. The readers of the Legal Observer will not fail to recognise in its 
pages the able articles on the subject of endorsement, which recently ap- 
peared in this journal. Those articles, and the opinion so obnoxious to the 
writer of them, together with the opinions of judges in other courts, in our 
state and the state of Michigan, chiefly make up the book. They constitute 
a compendious and well-considered review of the law in reference to the 
duties of those who seek to charge an endorser. It is a strong and forcible 
array of reason and principle against authority. The Court of Appeals, 
whose decision the author combats, may not readily recede from its position 
in the premises, but we see not how that high court can resist the force of the 
author's argument. We shall not be surprised to see the case of Warden & 
Griswold ads. The Cayuga County Bank, at no distant day, written among 
cases overruled. The book is valuable, and should be in every lawyer’s 
library. We understand that it is for sale by Banks & Gould, and John S. 
Voorhies, of this city. * 
H. D. 
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